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THE EDITORS

This volume was brought together by three scholars with unique practical experience
in redistricting politics.

LEROY HARDY Professor of political science at California State University at
Long Beach since 1953, Dr. Hardy is now chairman of his department. His
involvement in redistricting, primarily with the Democratic party, began in 1951 and
continued in 1961, when he was consultant to the governor. He also served as
consultant on reapportionment to the California congressional delegation in 1967
and 1971-73; and in 1980 he was named again to perform this role. Professor Hardy
is the author of a number of articles on redistricting in scholarly journals, and he has
prepared the Rose Institute's comprehensive Bibliography of Reapportionment and
Redistricting.

ALAN HESLOP Formerly dean and executive vice-president of Claremont Men's
College, currently director of the Rose Institute, Professor Heslop is also chairman
of the Political Science Department of the college. He was senior consultant to the
Republican party and to the Republican Assembly Caucus in California during the
1971-73 redistricting of the state, and was responsible for overseeing the design of a
computerized redistricting system in that period. He has authored a number of
articles on redistricting and has supervised the Rose Institute's publication program
in the field.

STUART ANDERSON A senior research fellow of the Rose Institute, Dr.
Anderson's training was as a historian; he has previously published two books and
several articles in the field of American history. He has also worked extensively in
the area of political analysis and has developed the Rose Institute's analyses of
California's legislative districts.
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INTRODUCTION
Leroy Hardy
Alan Heslop

Stuart Anderson

In a great many of the 50 states, the redistricting of congressional and state
legislative seats is presently a burning public issue. In the elections of 1980, the
national and state party organizations placed special emphasis on winning guber-
natorial races and state legislative majorities in an effort to control (or at least to
influence) the vitally important redistrictings of the eighties. In a few states, the
politics of redistricting has already been blamed for the harsh battles that have
occurred over legislative leadership positions. Since the election of November 1980,
the electronic and print media have devoted increasing attention to the background
of the reapportionment and redistricting story to provide the public with essential
information on this most political of political activities.

The essays in this volume, produced through the cooperation of some 58
researchers from across the United States, are intended to increase public aware-
ness of how redistricting has been performed historically in each of the 50 states
and how the redistrictings of the 1980s are likely to take shape. (Most of the essays
were written either in the fall of 1980 or very early in 1981. As an unfortunate but
unavoidable consequence, some of the speculative judgments on the redistrictings of
the 1980s may be out of date at the time of publication. However, this detracts
only slightly from the overall value of the essays.) The editors decided that a state-
by-state survey was necessary because, despite the quest of modern scholars for a
sphere of comparative state politics, each state of the Union remains essentially its
own political universe. In an effort to develop fully the unique circumstances of
each state, most of the contributors to this volume have concentrated their
attention on the redistricting of state legislatures rather than on detailing the story
of congressional redistricting in individual states. (The notable exception is Marc
Eichen, whose contribution on redistricting in Massachusetts deals solely with the
problem of redrawing the lines for congressional seats.) It is hoped that the various
essays presented here will make it easier for scholars to draw broad generalizations
about the redistricting process in the United States while remaining mindful of the
great diversity of redistricting history and practice in the individual states. A
careful reading of the 50 essays presented here will yield a wealth of information
about redistricting in the separate states and about the impact of redistricting on
American politics at many levels.

The Courts and the "Reapportionment Revolution"

Redistricting has been the source of great political controversy in the United
States since the judicially imposed "reapportionment revolution" of the 1960s.
Beginning in 1962, the U.S. Supreme Court assumed jurisdiction in cases involving
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malapportionment of legislative seats, and in the process popularized the concept of
"one man-one vote/1 The Supreme Court decisions that held equal population to be
the basis for allocating state legislative and congressional seats mark a watershed in
the theory and practice of representative government in the United States. Prior to
these decisions, population had been one basis for apportionment, but land units
(pieces of territory such as counties or townships) had served as another.

The proper weight that should be given to population or to land in apportion-
ment had long troubled representative governments. In England, the "rotten
borough" became an issue of controversy as early as the seventeenth century (the
classic example was Old Sarum, a medieval town that had lost its population but not
its parliamentary representatives). In America, the colonies used both population
and land units as bases for apportionment. Controversies arose, even then, over the
population inequities of land-based systems. Thomas 3efferson, for example, sharply
criticized Virginia's county-based system for apportioning seats in the colonial
assembly; he noted that while the lawmaker from the smallest county represented
only 951 voters, the legislator from the largest county spoke for over 22,000. The
Northwest Ordinance of 1787 established a population basis for the apportionment of
territorial legislative seats ("one for every 500 free male inhabitants"); but the U.S.
Constitution, guaranteeing two U.S. senators and one member of the House of
Representatives to each state regardless of population, returned to a partly land-
based system.

After 1787, state legislatures differed widely in apportionment practices. A
majority of the states admitted to the Union employed population as the basis for
apportionment; but several states followed the "federal" plan of basing one house on
population and the other on land units; the others, while employing population as the
principal basis for apportionment, modified population-based representation with
requirements that each county have a minimum of one representative or that no
county have more than a specified maximum number of representatives.

In the first half of the twentieth century, land-based systems of representation
came under increasing criticism as mass movements of population and the growth of
great industrial centers produced ever greater population disparities among counties
and other local electoral units within the states. Yet, state legislators, perhaps
because they owed their election to the existent system, were often unwilling to
reapportion. Indeed, in several states, rurally dominated legislatures sought to
perpetuate themselves by changing over to land-based apportionment schemes or by
freezing existing plans into law.

The stalemate between the established powers protected by the apportionment
formulae and the newer, urban-based groups and interests came to a crisis of sorts
after the 1920 census, which reported for the first time that a majority of
Americans were residing in urban areas. For the only time in American history,

g Congress refused in the 1920s to approve a reapportionment of congressional seats.
p And, following suit, the majority of state legislatures violated provisions in their
^ own state constitutions and left the existing state legislative and congressional
Q district lines in place. As long as apportionment decisions remained in the hands of
§ malapportioned legislatures, it seemed, the system was largely immune to change.

~- Initially, the courts remained aloof and repeatedly avoided involvement in the
political maneuvering that surrounded the redistricting and reapportionment

£ controversy. As late as 1946, in the case of Colegrove v. Green, the U.S. Supreme



Court denied relief to Illinois residents challenging a congressional districting plan
that gave one district nine times the population of another. In dismissing the
challenge, the Court held that malapportionment was not "justiciable"---i.e., not
appropriate for judicial remedy. "The Courts," said Justice Felix Frankfurter in
presenting the Colegrove majority opinion, "ought not to enter this political
thicket."

In 1962, however, in a dramatic turnabout, the U.S. Supreme Court took
jurisdiction over complaints against malapportionment. The landmark decision was
handed down in Baker v. Carr, a case in which urban residents of Tennessee
contested the makeup of the rurally controlled state legislature and the legislators1

failure to reapportion since 1901. Reversing the Colegrove decision, the Supreme
Court ruled that complaints against malapportioned legislatures were indeed justi-
ciable.

The Court refused, however, to specify what levels of population disparity
would be constitutional as it remanded the case to a lower federal court. It was not
until 1964, in the cases of Wesberry v. Sanders and Reynolds v. Sims, that the
Supreme Court began the development of population standards. Wesberry struck
down Georgiafs congressional districting plan, holding that "as nearly as is practic-
able, one man's vote in a congressional election is to be worth as much as another's."
In Reynolds, the Court ruled that legislative districts for both houses of a bicameral
state legislature must be "based substantially on population."

Baker, Wesberry, and Reynolds produced a flurry of citizen suits challenging
malapportionment in state legislatures, and suddenly there were frenzied efforts in
many states to make up for the half-century in which the apportionment problem
had been neglected. By March 1964, 26 states had approved new apportionment
plans. Alabama, Oklahoma, and Tennessee were redistricted under court-drafted
plans; several states redistricted under court threats to postpone elections or to
force all legislators to run for reelection at large rather than in their old districts.
In Delaware, a court order gave the legislature 12 days to reapportion; Wisconsin
was given 19 days, and Michigan 33 days. Faced with these examples of judicial
severity, most states undertook to reapportion "voluntarily."

By 1966, legislatures in 46 of the 50 states had brought their apportionments
into compliance with the new judicial standards of population equality. In a few
states, reapportionment had been handed over to specially created commissions
established by statute or by constitutional amendment. In some states, too,
constitutional provisions requiring geographic or other modifications to population-
based apportionments were abandoned or amended. Elsewhere, states created
multimember districts in order to meet population requirements while at the same
time preserving the boundaries of traditional political subdivisions in their dis-
tricting systems. A number of states actually changed the size of their legislatures
in order to accommodate population-based apportionments. ^

Although in the period 1963-65 there were movements in both Congress and ^
the states to limit the effect of the court decisions on apportionment, these Q
movements faltered and ceased by the late 1960s. By that time nearly all the state §
legislatures were effectively based on equal population, and there was no longer any ^
impetus in the movement to resist "one man-one vote." "̂

The Warren Court had given a remarkable demonstration of judicial power: 2



The problem of legislative malapportionment, and the associated phenomona of rural
overrepresentation and urban-suburban underrepresentation, had been remedied in
little more than half a decade. Yet, as is so often the case, the solution itself
generated new difficulties.

The collapse of traditional districting arrangements and the emphasis on
population equality, combined with the availability of new computer technology,
yielded unexpected opportunities for politicians. "One man-one vote" was hardly a
cure-all for gerrymandering (redistricting for partisan or other political advantages);
and soon districts designed to maximize political advantage, within the confines of
population equality, became all too common. The first response of the Supreme
Court was to make the requirement for population equality even more stringent, as
if more precise equality would check the reach for political gain. Thus, in Swann v.
Adams and Kirkpatrick v. Preisler, the Court struck down districting plans that at
any earlier period would have been considered impeccably "equal." This approach,
however, produced a further escalation of the competition for political advantage in
redistricting. Legislative majorities used the judicial emphasis on exact equality as
a justification for drawing bizarrely shaped districts that cut across county and
other subdivision boundaries. Challengers, pursuing different political objectives,
authored their own slightly more "equal" gerrymanders. Gradually, the courts were
forced to realize that equality was not a check on but a stimulus to gerrymandering.

The Supreme Court began to signal a new approach in 1973. The apparently
inconsequential distinction in the Court's earlier decisions between state legislative
districts, which were .to be "based substantially on population," and congressional
districts, which were to be as nearly equal "as is practicable," now became critical.
In a congressional districting case from Texas, White v. Weiser, the Court favored a
plan so closely based on population that the largest district in the state had only
about 400 more persons than the smallest district. "Equality" in congressional
districting thus appeared to be almost an absolute requirement. In two cases
involving the districting of state legislatures, however, the Court began to permit
greater flexibility in the interpretation of the meaning of "equality." In the first
case, Mahan v. Howell, a redistricting plan was upheld for the Virginia state
legislature in which the population variance between the largest and the smallest
district was 16.4 percent. In the second case, Gaffney v. Cummings, Connecticut's
1971 redistricting plan for the state legislature was upheld despite a population
deviation of 7.83 percent between the largest and smallest districts.

The Court's new approach to state legislative redistricting was hailed by
commentators as marking a more mature and realistic perspective on the wide range
of factors involved in districting. In Mahan, for example, the Court permitted
Virginia's large deviations in district size on the grounds that the state had
attempted to maintain the "integrity of political subdivisions lines," balancing the
benefits of equal-population districting with the benefits of enhancing the role of

Q local governments in state politics. In the same spirit, the smaller but still
K significant population variances upheld in Gaffney were justifiable to the Court in
^ light of Connecticut's effort to bring about "proportional representation" of the two
g major parties in the state's legislature (i.e., representation for each party in
oc proportion to its share of the total vote cast in legislative contests).

In relaxing the strict standards of exact mathematical equality, the Court was
permitting the states to exercise discretion in selecting the factors, beyond

8 population, that would be involved in their own legislative redistrictings. Yet, the



Court's new approach was clearly open to criticism by those who feared that "minor
deviations in mathematical equality"—which will be allowed in the next round of
redistricting, in the 1980s—provided an open invitation to legislators to gerry-
mander with impunity.

Perhaps the most reasonable conclusion to be reached from the first two
decades of major redistricting litigation is that the central problems of redistricting
for the most part remain unresolved. The courts rightfully provided relief to the
geographical, economic, and political interests that had been gerrymandered out of
political power by the malapportioned congressional, state legislative, and local
governmental districts of the first half of this century. Unfortunately, the courts
have been either unwilling or unable to remedy the other, less obvious forms of
partisan, bipartisan, or racial gerrymandering that continue to threaten our repre-
sentative system. Indeed, the courts, at least to date, have assiduously avoided any
direct confrontation with these more insidious forms of gerrymandering, preferring
instead to tighten or relax the criteria of population equality as an indirect approach
to the problem.

It is unlikely that the 1980s will see any major shift in the Supreme Court's
approach to redistricting law. The techniques of gerrymandering have kept well
abreast of the courts' twists and turns, and with each successive redistricting
experience the political process has become more sophisticated and complex. This
is not to suggest that the courts will not play a significant role in the redistrictings
of the 1980s; it does appear, however, that at least the U.S. Supreme Court may
wish to heed Justice Frankfurter's advice and refrain from going any further into the
"political thicket" of redistricting.

Politicians and Redistricting

If it teaches us anything, the history of reapportionment and redistricting in
the United States should warn us that redistricting is far more than a routine and
disinterested exercise in redrawing maps. Where the lines are drawn—and there are
always a great many choices—affects the careers of incumbents and the future
opportunity of challengers, the party balance in Congress and the state legislatures,
the representation of minority groups, and even the role of local governments in
state and national politics. It is not an exaggeration to suggest that where the lines
are drawn after each federal census will shape government for the decade to come.

In most states, of course, the task of drawing new congressional and state
legislative district lines is the responsibility of the state legislators themselves.
Just how the incumbents view the redistricting process is well illustrated by a story
(probably apocryphal) that concerns the redistricting of one particular state
legislature. All the incumbents of both parties in the legislature were concerned
about the political future of a long-time lawmaker known affectionately as "Old
Joe." When the redistricting committee recessed for the first time, several
legislators approached a committee member to inquire as to how Joe's district was ^
being reshaped. "How's Old Joe doing?" they asked. "Fine," was the reply. At each c
recess, legislators made the same inquiry, and each time the answer was the same. ^
Then, during a later recess, a concerned lawmaker asked the usual question of the Q
committee member: "How's Old Joe doing?" "To hell with Old Joe," came the reply. §
"They are talking about rrr£ district." ^

In most states, redistricting plans proceed through the legislative process in
much the same way as any piece of legislation. The details of the plan are usually £



prepared by a committee whose membership is determined by the majority-party
leaders, and the bill is approved by a simple majority vote of the full legislature. To
become law, it must be signed by the chief executive of the state, and it is
vulnerable to his veto.

Not surprisingly, political considerations play a major part in the process.
Individual legislators struggle to maintain their incumbencies by drawing "safe"
districts; legislative leaders seek to strengthen their positions by rewarding sup-
porters with improved district boundaries or by punishing their opponents with
"competitive" districts; majority parties develop plans to perpetuate their majority
status and to shelter their members from unfriendly political winds in the future.
Gerrymandering is widely, almost universally, practiced.

The basis of all gerrymanders is the effort of officeholders to perpetuate or
add to their power in the legislature. There are two main types of gerrymander: (a)
the bipartisan, or "incumbent survival," plan; and (b) the partisan, or "majority
party," plan. In bipartisan gerrymanders, the aim is simply to ensure the reelection
of incumbent legislators, generally by adding to the number of their party
registrants within their districts. The telltale signs of such a gerrymander are
increased majorities for all or most incumbents, a reduction in two-party competi-
tion, or even the elimination of electoral challenges in many districts.

The partisan gerrymander, for its part, aims to maintain or add to the number
of seats held by the majority party. The basic technique is to waste votes for the
opposition party. This may be achieved by concentration of the voters of the
minority party in as few districts as possible: these districts will then produce huge
majorities for minority-party representatives, but at the price of preventing or
severely limiting effective minority-party competition in other districts. Alter-
natively, the wasting effect may be achieved by dispersal of the voters of the
opposition party: by dividing up concentrations of minority-party strength among a
number of districts (while at the same time assuring that the minority voters will
always fall short of a majority in these districts), the majority party wins additional
seats. Another technique sometimes used in partisan gerrymanders is the establish-
ment of multimember districts that have the effect of submerging the voting
strength of minority parties. The telltale sign of a partisan gerrymander is that the
percentage of the seats held by the majority party in the legislature is significantly
higher than its percentage of the two-party vote in the preceding election.

Partisan gerrymanders put majority-party leaders to a severe test, for such
redistricting plans typically require some incumbents of the majority party to
accept a reduction in their electoral "margins of safety" in order to build up
majorities in neighboring districts; i.e., some of an incumbent's loyalist voters must
be removed from his district in order to increase the chances for a party victory in a
neighboring district. Party leaders must find inducements, to win the support of such

Q incumbents for the party!s redistricting plan: Promises may be made of funds or
C other assistance in the next election; or the party leaders may make commitments
^ on future legislation or promises of patronage. If a leader fails to make appropriate
g concessions, rivals for the leadership position may pick up support from the
oc threatened incumbents.

^ The task of the minority-party leadership is no less demanding in the case of
an attempted partisan gerrymander, for they must find ways to counter the

S attractive offers made to some minority-party incumbents of "safe" districts in



exchange for their support of the majority-party plan. Frequently, in legislatures
where the margin of majority control is slim, redistricting will involve a complex
process of deals, offers, and counteroffers as each party leadership tries to hold its
own party members in line in support of one plan and opposition to other plans.

Occasionally, the retirement or death of a legislator will ease the way to
agreement on a final plan, as his district may be freely dismembered and the pieces
distributed in such a way as to please incumbents from the surrounding districts. In
such a circumstance, the political vultures are quick to swoop down on the district
of their absent colleague.

Of course, if a redistricting involves intense bargaining and counterbargaining,
a shrewd incumbent who is willing to risk charges of party disloyalty may benefit
from the process simply by constantly raising his bid to improve his own district. In
some cases, the majority party finds itself unable to carry its plan through the
legislature, or finds its plan blocked by the veto of a governor who represents the
opposition party. Then redistricting may become even more controversial; typically,
the problem is resolved only by court intervention (the classic example here may be
the California redistricting of 1971-73, which pitted the vetoes of Republican
Governor Reagan against the sizable Democratic majorities in both houses of the
legislature).

A review of the essays in this volume, however, points up the fact that
complaints about partisan redistricting may be overdrawn. In approximately one-
half of the states, the dominance of one party is so great that "partisan"
redistricting would be superfluous. In such states, the redistricting process is an
intraparty contest, between liberals or moderates of one party and conservatives
within the same party (e.g., Texas and New Hampshire), or between rural legislators
and urbanites (e.g., Kansas), or between representatives from various geographical
divisions of the state (e.g., east vs. west in South Dakota, or "upstate" vs. "low
state" in South Carolina).

Finally, it must be emphasized that very often the redistricting process is
characterized by great camaraderie among legislators of both parties. This is a
phenomenon that outsiders—private citizens and nonofficeholding party activists-
may find puzzling, but the explanation is rather simple. Legislators share a common
identity: They are all politicians. As such, they experience similar political
dilemmas even though their rhetoric may present them as rivals. Moreover, ease of
cooperation among them is facilitated by their similar problems: The Republican
may have too many Democrats in his district, while the Democrat finds himself with
too many Republicans. What better situation for bargaining and exchange,
especially if someone—the boss, the media, or the public—is not watching?

The ability of party leadership groups and incumbents to shape state politics
for a decade through redistricting has given rise in recent years to demands for a g
nonpartisan redistricting procedure, with the emphasis usually on some form of p
commission plan. Reformers charge that there is an inherent conflict of interest in ^
allowing state legislators to draw districting plans; they call for a solution that Q
would take redistricting out of the hands of the incumbent legislators and turn it §
over to a bipartisan or nonpartisan redistricting commission. Active and successful ^
in the late 1970s, currently the movement for redistricting reform appears to have "~*
stalled. Yet, as the next round of redistricting is carried out in the early 1980s, the
movement is likely to resurface in a number of key states. 53



It should be pointed out that supporters of the prevailing legislative redis-
tricting procedure, in opposition to the reformers, argue that the creation of
districts is an inherently political process. Proposals for nonpartisan redistricting,
they say, would merely cloak the politics of the process. So-called "nonpolitical" or
"nonpartisan" commissions would be drawn willy-nilly into politics: The drawing of
district boundaries cannot but involve political judgments and political results. But
such commissions, to the extent they are artificially isolated from the political
system, would be unable to accommodate and respond appropriately to political
pressures. The argument concludes that this is the task of the legislature, a body
that is supremely qualified to balance interests and to compromise among different
groups.

Redistricting in the 1980s
The 1960s produced the beginnings of a "reapportionment revolution" in

virtually every state of the Union, and the 1970s saw that revolution carried
forward. While the print and electronic media gave much coverage to the
courtroom battles of the sixties and seventies, the actual redistricting processes in
these years attracted relatively little public attention. This may be explained partly
by the technical character of the process and the difficulty of interpreting it to the
general public. In part, too, the relative lack of attention was due to the success of
many legislatures in restricting public involvement in and understanding of the
process.

It is likely that the redistrictings of the 1980s will receive more critical
scrutiny from the media, and from a wide variety of interest groups as well. In fact,
one may safely predict that in the time remaining before redistricting, we will see a
mounting controversy over the law, politics, and technology of redistricting. The
reason for this controversy is obvious: the redistricting plans that are finally
written—whether by state legislatures or by commissions, or as the result of a
complex bargaining process involving many official and unofficial participants—will
shape government for a decade.

Many different groups have already been alerted to their stake in redistricting,
whether their stake be in the contours of individual districts, in the outcomes of an
entire plan, or in the choice that is made between legislative and nonlegislative
processes. Minority spokesmen, for example, typically claim that "fair repre-
sentation" requires districts that will elect members of their own minority group. In
line with such claims, blacks will certainly lobby in the 1980s, as they did in the
previous decade, for districts that will increase the number of black congressmen
and state legislators. In the states of the Southwest, Mexican-Americans have
shown a determination to secure more districts that will elect Mexican-Americans
to national and state offices. The essays in this volume also make it abundantly
clear that other racial and ethnic groups have legitimate claims to representation—
the Indians in Arizona and South Dakota, the Puerto Ricans in New York and New

^ Jersey, the Poles in Chicago, Detroit, and Cleveland, the Hassidic Jews in New York
P City.
O

Q Many business groups will probably seek to influence the next redistrictings.
<r Throughout the seventies, the legislative majorities in a number of states were
g highly critical of business and industry, and undoubtedly the representatives of
~~~ business will not wish to see these majorities perpetuated via the redistricting

process. Likewise, urban interests will certainly fight in many states to retain
IN political power that would otherwise be transferred in redistricting from the



declining cities to the growing populations of the suburbs.

The prospect for the 1980s, then, is for many unexpected alliances—for
example, between business groups and minorities—on the redistricting battlefield.
With the high stakes at risk, a number of state legislatures and state party
organizations are now devoting more resources to developing the extensive politi-
cal/demographic data bases so critical to redistricting decisions. The new computer
technology—which was used in only a few states in the late 1960s and early 1970s—is
certain to be more widely applied in the 1980s. Unfortunately for legislators and
party loyalists, however, sophisticated computer technology is now available to
many different groups, and it is likely that legislatures will find their plans
subjected to almost instant analysis by interested parties that have developed their
own data bases and retrieval systems. Indeed, using today's computer technology, it
is possible to analyze an entire redistricting plan, even for a large state, in as little
as 24-48 hours. Certainly this is not going to make any easier the task of the
legislators of devising a redistricting plan that will stand up to scrutiny by many
interest groups, by the public at large, and by the state and federal judiciary.

In short, the redistrictings of the 1980s promise great controversy in many of
the 50 states. The editors of this volume hope that the essays which follow will
provide a perspective for all interested parties on redistricting and its vital
importance in the American political system. In moments of great optimism, the
editors even hope that these essays will make some contribution toward bringing
America closer to a system of representative government in which all citizens are
given just and fair representation.
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ALABAMA
William H. Stewart

The subject of redistricting in Alabama will be considered under two basic
categories. First, we will look at the politically complex but mechanically simpler
subject of congressional redistricting. The remainder, and larger part, of the
present essay will be devoted to state legislative redistricting. It should be noted
that the subject of districting has been controversial also at the local level in
Alabama. However, in cities and counties the response to challenges to districting
arrangements frequently has been to abandon districting altogether and elect
officials at large, rather than to devise new apportionment plans.

Congressional Redistricting

Alabama's delegation in the U.S. House of Representatives decreased by one
after the census of 1960. Thus, congressional redistricting was essential even before
the Wesberry mandate of 1964. However, the legislature did not succeed in
redistricting the state until 1966. This was not only because of a reluctance to draw
eight (instead of nine) equally populated districts but also because of an unwilling-
ness to deal with the political problems associated with drawing lines that would
probably put a sitting congressman out of a job.

In the first congressional primary following the 1960 census, the state utilized
a unique "nine-eight" plan whereby the nine sitting congressmen, all renominated
first in their old districts, next ran in the state at large, the low man being out. The ^
slate of eight elected in the general election of 1962 theoretically represented the f
state as a whole, although in fact they continued primarily to represent their old §
districts, with the large Mobile area, whose incumbent had been low man, being I
virtually unrepresented.

In 1964, another "nine-eight" primary had to be held because of the Alabama
legislature's continuing inability to pass a congressional redistricting bill. This time,
incumbent Representative Carl Elliott, a Democratic member of the House Rules
Committee and a close ally of the national Democratic administration, lost his seat
in the statewide primary vote. In the general election of November 1964, Alabama
voters sent five Republicans to Congress in the wake of the Goldwater landslide in
the Deep South. Only one incumbent Democratic congressman survived the 1964
elections when challenged by a Republican in the statewide race; two others did not
have Republican opposition.

With Republicans now dominating the Alabama House delegation, the over-
whelmingly Democratic Alabama legislature found it easier to devise a new
districting system, one which presumably would help reassert Democratic dominance



in the state's House contingent. 3efferson County, for example, the state's largest
county and fertile ground for Republican gains since the days of Eisenhower, was
divided among four congressional districts by the Democratic legislature, thus
scattering and dissipating GOP voting strength. Jefferson County's Republican
voters would be dominant in only one district, the 6th, composed solely of residents
within this county. The Mchop-upff redistricting bill was challenged in federal court,
but the challenge was unsuccessful and the plan was allowed to stand.

In the general election of 1966, following the redistricting that occurred in
1965, the Democrats picked up two congressional seats from the Republicans in
Alabama. One incumbent Republican was defeated outright by a Democratic
challenger, and another opted to run (unsuccessfully, as it turned out) for governor
instead of trying for another term in the House.

In 1972, when the state was again obliged to redistrict due to the loss of a
congressional seat (as well as to ensure population equity), its delegation having
dropped from eight to seven, redistricting was simplified by the death of an
incumbent congressman, George Andrews. Most of his district, located in the
southeast part of Alabama, was merged with another to reduce the total number of
districts. The Democratic legislature expected that, by adding most of the late
Democratic congressman's territory to a district then represented by Republican
William Dickinson, it would make Dickinson's reelection more difficult. The tactic
did not succeed, however. Dickinson had served in Congress for nearly eight years
and was able effectively to exert the many powers of incumbency. Furthermore, his
conservative views were much in harmony with the thinking of most of the district's
voters. Since Republicans made their first modern appearance in Alabama's
congressional delegation, only one Republican incumbent (Glenn Andrews) has been
unseated by a Democrat, no matter what the districting arrangements were.

Redistricting probably will be necessary in 1981 or 1982 to conform to the one
person-one vote standard, not because of a gain or loss of congressional seats. The
state of Alabama will have seven seats in the 1980s, just as it did in the 70s.
Redistricting in the past two decades has not had a major impact on the makeup of
Alabama's congressional delegation. Up to the 1980 primary elections, three
Republicans originally elected in the Gold water sweep of the state in 1964 had been
able to hold their seats in a predominantly Democratic state. No black has been
elected to Congress from Alabama in the twentieth century, although one black did
reach a Democratic primary run-off position in 1978.

State Legislative Redistricting
The Alabama legislature currently is operating under a reapportionment plan

handed down early in 1972 by a three-judge federal court. The criterion of
population equality among legislative districts is followed almost precisely, based on
1970 census figures. Traditional county boundary lines in many instances are
bypassed as district lines of demarcation in favor of geographic parameters used by
the U.S. Census Bureau.

The Alabama constitution of 1901 mandated legislative reapportionment every
ten years on the basis of federal census enumerations. According to the con-
stitution, both houses were to be apportioned on a population basis, with the very
important exception that each county in the state (Alabama has 67 counties) would
have at least one member in the House of Representatives. Senate districts were to
consist of one or more counties comprising districts electing one member each to



the upper chamber. House districts in many instances were multimember districts.

Like most other state legislatures, the Alabama legislature ignored the
constitutional call for fair representation through equally populated districts. The
Black Belt, so named by geographers because of the area's rich black soil (not
because of its racial composition), was overrepresented in the legislature. Located
in the southern portion of Alabama and stretching east to west across the state, this
region would not respond to the pleas of north Alabama, which was significantly
underrepresented, for a redistribution of seats. Not all north Alabamians favored
reapportionment, however. Birmingham industrialists frequently expressed more
confidence in a Black Belt-dominated, conservative legislature than in the prospect
of an assembly dominated by more progressive interests. North Alabama legislators
were more likely to favor heavier taxing and spending for social programs
(particularly public education) and less likely to endorse more extreme measures for
suppression of black suffrage. The coalition of planter and industrial interests
launched, on adoption of the Alabama constitution of 1901, a state legislative
apportionment scheme destined to become even more unfair with the passage of
time, and this same coalition perpetuated the scheme until the federal courts finally
intervened in the matter. During the late 1940s and early 1950s, populist Governor
James Folsom, an advocate of liberal social programs and an opponent of
discrimination against blacks, tried unsuccessfully many times to persuade the
Alabama legislature to call a constitutional convention to deal with the problem of
reapportionment. Presumably, it would have been easier for the legislature simply
to pass a new reapportionment plan itself, but Governor Folsom had so little
confidence in the legislature that he repeatedly advocated the awkward mechanism
of a constitutional convention to reallocate legislative representation as between
north and south Alabama.

No reapportionment plan was implemented in Alabama from the time of the
adoption of the constitution in 1901 until the 1960s and the advent of the Baker era.
By the latter period, only 25.1 percent of the state's population lived in districts
represented by a majority of the membership of the state Senate. Only 27.5 percent
resided in counties which could choose a majority of the members of the House of
Representatives. Population variance ratios among Senate districts were as high as
41:1, and as high as 16:1 among House districts. Bullock County, which had a
population of 13,462 in 1960, and Henry County, whose residents numbered only
15,286, each had two seats in the Alabama House; Mobile County, with 314,301
residents, had only three seats, while Jefferson County (Birmingham), with 634,864
residents, functioned with only seven representatives. In the upper house, Jefferson
County had one senator, as did Lowndes County (population 15,417) and Wilcox
County (18,739)J/ Relief for those Alabamians underrepresented because of these
population imbalances in legislative districts came only after the federal judiciary
decided to enter the "political thicket" which it had for so long avoided.

The litigation initially known as Sims v. Frink 2/ began in 1961. The same
federal panel, which included then District Judge Frank M. Johnson, sat during all

< proceedings in the 1960s regarding apportionment of the Alabama legislature. The
<t first action of the panel was to put into effect a temporary compromise plan
°£ including the better features of two separate schemes which had won state
^ legislative approval. According to the compromise plan, the House of Repre-

sentatives would have its 106 members apportioned on the basis of population by the
"equal proportions" method after each county had been awarded one seat. Thirty-

8 five Senate districts were approved along county lines, with only modest adjust-



ments from the old districts. This judicially approved apportionment was to be only
temporary.

It was Reynolds v. Sims which affirmed the lower federal court's stop-gap
actions with respect to the composition of the Alabama legislature. In addition to
extending the one person-one vote principle to both houses of state legislatures
throughout the nation, this case gave the stamp of approval to the declared
intention of the District Court for the Middle District of Alabama "to take some
further action should the (partially) reapportioned Alabama legislature fail to enact
a constitutionally valid, permanent apportionment scheme." 3/

Following Reynolds, the Alabama legislature, in special session in 1965,
enacted reapportionment legislation. The plan for the Senate, which called for 35
senators elected from 26 districts—each consisting of from one to five counties-
was accepted by the court. The state plan for the House, however, was held to be
discriminatory against blacks; therefore the court substituted its own House
districting arrangement, in which 106 representatives were elected from 43 multi-
member districts consisting of from one to three counties each. These districting
arrangements were used in state legislative elections held in 1966 and 1970.

During 1970-71, new suits were filed by blacks and by the chairman of a
county Republican executive committee challenging existing apportionment ar-
rangements. Blacks particularly disliked at-large elections of legislators. These
suits were consolidated. During judicial deliberations, several plans for reapportion-
ment were considered, including four different plans from the state. However, the
federal court rejected all of the state plans in favor of a proposal submitted by the
plaintiffs.

The plan accepted by the court, and under which the Alabama legislature
presently is apportioned, was devised by Dr. David Valinsky of the City University of
New York. This plan was constructed with census divisions, districts, tracts, and
groups. Based on 1970 census data, the most overrepresented House district (out of
a total of 105, one less than the old membership of the House) was only 1.08 percent
off the ideal of perfect population equality, while the most underrepresented
district was off by only 1.15 percent, for a total maximum deviation of 2.23 percent.

Population equity achieved in Senate districts was even more striking.
Professor Valinsky was able to devise 35 single-member Senate constituencies (each
consisting of three House districts) in which the most overrepresented district was
only 0.67 percent off the population ideal and the most underrepresented only
0.72 percent off the ideal, for a total deviation of 1.39 percent. In Valinskyfs House
of 105 members, the ideal population per district was 32,802; 100 of the House
districts varied by less than one percent from perfect mathematical equality of
representation (based on 1970 census figures). As for Valinsky's Senate districts, the
ideal population was 98,406, and not one of the 35 districts deviated by more than
one percent from this figure.

Maintenance of the county as the fundamental basis of state legislative
representation was subordinated in the Valinsky plan to the desire for population
equity. One county, for example, which had a population of less than 32,802 (the
House ideal), could have been placed wholly within one district but instead was
parceled out among four districts. Sixty-one counties, having less than 98,406
inhabitants each (the Senate ideal), could have been situated entirely within one
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district; 38 were but 23 were not. The court gave the force of law to the Valinsky
plan because, despite its disregard for county lines, "it achieves near precision in
guaranteeing that one man's vote is essentially equal to that of another."4/

The most obvious consequence of the current Alabama state legislative
apportionment plan has been the election of more black members to the legislature.
Before the 1972 reapportionment—but, more important, before the passage of the
Voting Rights Act of 1965—there were no blacks in the Alabama legislature. In the
last legislative session (1980) there were three blacks in the Senate, 13 in the House.
The current plan may also have contributed to a decline in the number of attorneys
who are legislators. Representation of a small district does not have the vocational
rewards (for example, the building up of a remunerative legal practice by a young
attorney) associated with representation of a larger constituency. The occupational
group which has most noticeably increased its membership in the Alabama legis-
lature in recent years is public schoolteachers. Twenty percent of the membership
of the current House of Representatives consists of individuals employed in
education. There can be little doubt that reapportionment with small districts has
encouraged legislative campaigns by individuals without large sums of money but
who nevertheless enjoy the advantage of being well known within a limited
constituency—a high-school teacher or an insurance salesperson, for example. These
aspiring representatives may also have the support of important interest groups
within and beyond their districts—in the case of educators, the local and state
teachers1 associations. 1

f
If the state is willing to continue using census units rather than counties for f

redistricting, the state legislature's work on a redistricting plan for the 1980s could |
be relatively easy. The districts established in 1972 were characterized by nearly f
perfect equality of population. Population changes and shifts since that time have |
not been radical. Thus, it appears at this point that only modest adjustments in f
existing districting arrangements may be necessary to ensure continued state I
conformance with the one person-one vote principle in both legislative houses. f

I
NOTES j

I
1. These figures are presented in Reynolds v. Sims, 377 U.S. 533 (1964), at §
6. 1
2. 208 F.Supp. 431 (M.D. Ala. 1962). 1
3. 377 U.S. 587 (1964). j
4. 336 F.Supp. 924 (1972).



ALASKA
Richard L. Ender

Alaska's struggle over legislative apportionment is relatively recent, since
Alaska became a state only in January 1959. However, what Alaska has lacked in
duration of the struggle over apportionment it has made up for with the fierceness
of recent political battles.

All apportionment issues in Alaska focus on the state legislature, since the
state's small population gives it only one U.S. House seat; this circumstance is not
expected to change in the foreseeable future. Article VI of the state's constitution
contains 11 sections dealing with issues of apportionment. In the original constitu-
tion, the 20 state Senate districts were based primarily on area. (This arrangement
evolved from the four judicial districts which formed the general administrative
areas during territorial days.) As outlined in the constitution, the regions repre-
sented in the Senate were the south-central (six senators), the central (five
senators), the northwest (four senators), and the southeast (five senators).

According to the constitution, Alaska's 40 lower-house districts are to be
based upon population, although there is the implication that allowable variances in
population may range up to 50 percent. The constitution instructs the governor to
reapportion the House of Representatives immediately following the official
reporting of each decennial census of the United States. The governor appoints a
five-person, nonpartisan advisory reapportionment board. Upon receiving the
board's recommendations, the governor makes the final decision and issues a
proclamation with accompanying statements.

This constitutional mandate masks a number of major and minor controversies
which have affected redistricting. The major conflict has been between urban and
rural areas. Most of the population of Alaska, a state of immense physical size, is
concentrated in one urban center, Anchorage, and in a few smaller cities such as
Fairbanks and 3uneau, the capital. The remaining area of the state is sparsely
populated. Rural Alaskans not only fear political domination by the city dwellers
but also suggest that such urban domination may lead to an attack on the rural
lifestyles and values which are considered the heritage of many Alaskans. The
original state constitution gave Anchorage only eight House seats and three Senate
seats (for the south-central region) and heavily weighted both houses in favor of
rural, or "bush," interests.

A second important redistricting issue has involved the political representation
of military personnel. Alaska has a substantial military population. Totally
excluding them from legislative representation, as the original constitution implied,



was argued to be an unconstitutional disenf ranchisement of state citizens.

Multimember or at-large districts in Anchorage and Fairbanks were also a
controversial issue. Originally, the city of Anchorage was a single, at-large,
multimember district. This theoretically provided a cohesive urban bloc of votes in
the legislature. Critics charged, however, that this approach favored the rich and
powerful in the city while disenfranchising the poor and minority interests of
Anchorage.

There was one final controversy over the issue of district boundaries.
Population equity was constitutionally mandated for the lower house and eventually
court-mandated for the upper house as well; but those drawing the lines continued to
be more cognizant of the political implications of redistricting and of the economic
and social ramifications than of the need for population equality. Using the same
district boundaries to achieve political, economic, and social goals became more
difficult as the state's urban areas grew.

Redistricting in the 1960s
The 1960 census, taken less than two years after statehood, brought substan-

tial change to the lower house of the Alaska legislature. Governor Egan, a
Democrat, adopted the recommendations, with the exception of one minor modifi-
cation, of the advisory reapportionment board. Anchorage's allocation of repre-
sentatives increased from eight to fourteen, while the large district encompassing
Fairbanks and the surrounding area picked up two seats, giving it a total of seven.
Thus, after the initial redistricting of the 1960s, these two urban, at-large districts
had 21 of the 40 House seats. Since district boundaries were changed in rural areas
mainly by the consolidation of adjacent districts, the 1961 redistricting effort was
generally nonpartisan and noncontroversial.

Reapportionment became a more serious problem in Alaska after the U.S.
Supreme Court decisions of 1964-65 concerning one man-one vote. Following these
decisions, the Alaska state Supreme Court declared the area-based apportionment
system of the state Senate to be unconstitutional. Accordingly, Governor Egan
"reluctantly" issued a reapportionment and redistricting proclamation on
September 3, 1965. Based on 1960 census figures, this redistricting effectively
wiped out the "four-region" representation in the Senate, which had sought to give
fairly equal representation to the south-central, central, southeast, and northwest
regions. In the new districting, the southeast lost two senators, while Anchorage
gained six and Fairbanks gained two. The total number of rural senators dropped
from eleven to six. Meanwhile, one recommendation of the advisory board, to carve
up Anchorage into single-member districts, was turned down by the governor. Minor
court suits challenging the governor's reapportionment authority in this area were
unsuccessful.

Redistricting in the 1970s
The relatively noncontroversial redistrictings of the 1960s were followed by

5 major political battles over redistricting in the 1970s. This time, Governor Egan's
^ reapportionment board was criticized for partisanship even before the release of its
^ report. Four of the five members were Democrats, and these included the party's

state chairman and two former party officials. (The fifth member was an
independent.) The governor was threatened with lawsuits for not releasing the

£> board's recommendations to the public before issuing his redistricting proclamation.



The new districting plan was finally unveiled on December 30, 1971. Major
changes included carving Anchorage into four multimember districts (Anchorage
gained two House seats and one Senate seat), which created an interesting situation:
Some Anchorage districts had an overabundance of incumbents and other Anchorage
districts had no incumbents at all. It was proposed that these multimember districts
have designated seats, with candidates running for a specific seat rather than at
large in the district. Also in 1971, Fairbanks, which was part of a large rural
interior district, was separated from the rural interior and formed into a political
island similar to Anchorage. Fairbanks, however, remained a single multimember
district.

There was some gerrymandering in the new plan. Senate President 3ay
Hammond (the present Republican governor), for example, was cut out of his rural
district, and the Senate seat of Republican Don Young (Alaska's present congress-
man) appeared to be threatened by the substantial alteration of his district.

The 1971 redistricting plan was quickly challenged in court by a group of
Republican legislators. The grounds for their suit included the planfs forcing eight
state senators to stand for reelection two years earlier than scheduled; population
variances ranging from 17 to 43 percent from the ideal size (the variation in
population was especially apparent in southeastern Alaska); the exclusion of military
personnel from representation; the obvious partisanship in the drawing of district
boundaries; and the designated seats in multimember districts.

The state Supreme Court eventually agreed with the petitioners and appointed
two court masters to redraw the political map. In June 1972, the Court handed
down a decision substantially altering the governor's plan. The decision focused on
the Court's differences with the governor. All ten state senators who had been
elected in 1970 for four years were allowed to serve their full terms. A percentage
of the resident military personnel was included in determining an area's population
base. Population variance among districts was limited to 2.7 percent above and 4.3
percent below the ideals, except for one district in the southeast which had a
population 22.5 percent below the norm. The governor's four multimember districts
in Anchorage were allowed to stand, but the designated-seat concept was dropped.
While the regional distribution of seats remained the same, substantial boundary
changes occurred in individual districts.

This time it was mainly the Democrats who made angry charges about the
partisanship of the new plan. But the Court-drawn plan was used for the 1972
elections, while the Court gave instructions that the governor should issue a
permanent plan in time for the 1974 elections.

The governor's advisory reapportionment board came back in September 1973
with a permanent replacement for the Court's interim plan. In December, the
governor unveiled the state's third plan in two years. Few changes were made in the
Court's 1972 effort, except in Anchorage, a Republican stronghold. There, the
number of at-large districts increased from four to six, and incumbents were once
again thrown together in the same districts. The population variances in the 1973 ^
plan also crept upward, with many districts ranging six or seven percent from the ^
ideal, and Nome deviating by 15 percent. ^

Republican state Senator Cliff Groh, who had led the GOP's fight against the
1971 redistricting plan, brought suit again in 1973. The superior court upheld the ??



governor, but the state Supreme Court again overturned the governor's plan. While
the Supreme Court upheld the governor's right to create multimember Senate
districts and to truncate Senate terms, it found unacceptable population variations
in seven House and five Senate districts. The Court advised the governor to redraw
the boundaries of any district whose population deviated from the ideal by more
than five percent, or to conduct the 1974 elections under the 1972 interim plan.

The reapportionment board acted quickly to comply with the Supreme Court
order, and a fresh map was approved by the governor. Though yet another suit was
brought objecting to this final plan, the Court, after requiring just one modification
in the latest plan, set aside the objections and approved the plan in time for the
1974 elections. The end result of the court battles, then, was that the Court upheld
the governor's right to draw new boundaries, even if the boundaries were politically
motivated, with the important proviso that population variances must be kept to a
minimum.

Redistricting in the 1980s
Population shifts have continued to favor the urban areas of Alaska, and this

fact should show up in the results of the 1980 census. Though the issues involved in
redistricting remain the same as in previous years, many of the actors have changed
their roles. 3ay Hammond, Alaska's Republican governor, has already selected the
reapportionment board; the chairman is Cliff Groh, leader of the opposition in the
1970s.

Though Anchorage remains the major source of political strength for the
Republicans, Governor Hammond, a former rural senator, finds much of his support
in rural Alaska. In the 1978 gubernatorial campaign, he promised rural Alaska
increased representation after the redistricting of 1981. To accomplish this, he
proposed the creation of an at-large state Senate with regionally based designated
seats. Senate candidates would run statewide, but would have to reside in specific
regions in order to stand for a designated seat. It appears that this idea has limited
political support, however, since it has stirred little interest thus far.

It is likely that the major conflict in the 1981 redistricting will arise out of
efforts to draw boundaries that would further benefit urban Alaska at the expense of
rural parts of the state. Some political gerrymandering will likely occur in
Anchorage, but the reapportionment board's makeup and the interest of the govenor
suggest that any debate is more likely to center on the urban-rural conflict than on
strict partisan considerations. Another likely issue, however, which could vex those
deciding the 1981 changes in district lines will involve the question of single-
member versus multimember districts. One Anchorage newspaper has already
resurrected the idea of a single, at-large district for Anchorage. The reapportion-
ment board has publicly favored a complete single-member district system.
Whatever proposal is adopted, the size and number of the districts in Anchorage and
Fairbanks (the only areas currently having multimember districts) should be ener-
getically debated.

In addition to these likely sources of dispute, it should be pointed out that the
railbelt corridor, and especially Anchorage, have experienced substantial redistribu-
tion of population internally in recent years. Population within Anchorage, for
example, has been growing much faster in the southern and the northern suburbs
than in the older sections of the city. It is therefore expected that the 1980 census
will show some Anchorage districts varying by as much as 50 percent from the



population mean. Also, there has been a significant migration of Anchorage
residents north to the Mat-Su Borough. Redrawing the lines to meet these
population movements may result in major changes in the districts of two-fifths of
the state's legislators.

Two recent events have altered thinking on the upcoming apportionment.
First, the preliminary 1980 census figures were substantially below estimates made
prior to their release. More interestingly, the census figures are not uniformly low,
but they appear to have substantially dropped in the urban railbelt areas. This may
slow further erosion of rural representation in the 1980s. Senator Frank Ferguson,
leader of the rural "bush" caucus, noted that "the preliminary figures are the ones
that count, and we look alright." A second event affecting thinking on the upcoming
redistricting was the resignation (for personal reasons) of a rural representative on
the reapportionment board. He was replaced by Avrum Gross, recently resigned
attorney general under Governor Hammond. Interestingly, the appointment of the
former attorney general was publicly criticized by Republican leaders from
Anchorage because of Gross's suggested antidevelopment and liberal biases. While it
is difficult to predict how Gross's appointment may affect the deliberations of the
reapportionment board, Governor Hammond pointedly noted that the critics of the
appointment supported his opponent in the 1978 gubernatorial primary.

In summary, as regards those who control the redistricting process and those
making up the political opposition, the roles have been reversed in the 1980s from
those that existed in the 1970s. The power of the governor is more clearly defined
now, with the greatest constraint in any redistricting plan being the one man-one
vote requirement. The representation of military personnel, equality of population
in electoral districts, and other issues have been largely settled. The focus now is
on satisfying political, sectional, and regional interests in this largest state whose
population is one of the smallest.
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ARIZONA,
J. L. Polinard

There is a certain elan—almost an ethic—about Arizona which affects the
state's politics. It is difficult to capture this feeling on paper, but an attempt must
be made, for the richness of Arizona's apportionment experience cannot be
understood apart from a "sense" of the state itself.

Arizona is a young state, having joined the Union in 1912. This youth has
contributed to the state's political conservatism; there still lingers the feeling of the
pioneer, the frontiersman who eschews aid from, and is suspicious of, government.
The flavor of the frontier has been retained, both in the rhetoric of the state's
politics and in the ideology of many of the individuals who represent the electors.
The state's foremost political figure, Senator Barry Goldwater, is perhaps the
nation's best-known conservative, and the link to the past is sufficiently strong that
most voters still recall the public service of Carl Hayden, who represented Arizona
in Washington from its entry into the Union until his retirement just over ten years
ago.

Arizona is also a dynamic state. In the post-World War II period it consistently
has ranked near the top among the states in several leading indices of growth. It has
enjoyed a rapid rate of population growth. Perhaps the most arresting char-
acteristic of Arizona's population growth is its urban concentration. In 1940, 35
percent of the state's population was urban; today, the proportion exceeds 75
percent. And this population is located almost solely in two counties: Maricopa
(Phoenix) and Pima (Tucson).

Rarely has the geography of a state more directly related to the politics of
that state's reapportionment. On the eve of the 1960s reapportionment revolution,
Arizona was the epitome of a malapportioned state. Earl Warren notwithstanding,
Arizona's legislators represented trees and acres, not people.

Arizona Reapportionment: 1910-53

The Arizona apportionment experience began with the convention charged
with drafting the state's first constitution. 2/ The issue of apportionment was

^ discussed at length during the convention but was not a dominant issue during the
g proceedings.
N

^ The task of deciding upon the apportionment of the state legislature was
assigned to the Committee on the Legislative Department, Distribution of Power,
and Apportionment. The committee recommended that the county be used as the

co basis for apportionment in the Senate, although the committee did make a small bow



to population-based representation by granting the five most populous counties one
additional senator each. The Senate would be composed of 19 members altogether:
one from each county, and one additional senator each from Cochise, Gila,
Maricopa, Pima, and Yavapai Counties. 3/

The committee also recommended that the House be composed of 35 members,
with each county assigned a fixed membership. The fixed membership from each
county was determined on the basis of voter population (voter population had served
as the basis for the apportionment of the territorial legislature, and of the
constitutional convention itself). The committee recommended no constitutional
provision for future apportionment.

Attempts to alter the committeefs recommendations failed (the Maricopa and
Pima County delegates unsuccessfully sought increased representation for their
counties), and the convention adopted the committee's report.

On the basis of the apportionment accepted by the convention, the five most
heavily populated counties of the state could control the legislature if they acted in
concert. Together they possessed 10 of the 19 Senate votes and 23 of the 35 House
votes. Actually, had they wished to exert it, these five counties possessed voting
strength in the convention to dictate an apportionment formula which favored big-
county domination more decisively than the formula eventually adopted. That they
made no attempt to do so probably reflects the popular political ideas of the period;
the notion of both houses of a state legislature apportioned according to population
possessed little currency at that time. Then, too, the larger counties did not have
much in common, and consequently they may not have identified with each other.

Between 1910 and 1953, Arizonafs apportionment pattern was modified twice.
In the general election of 1918, the voters approved an initiative for a constitutional
amendment altering the House apportionment so that each county would be
apportioned its seats on the basis of votes cast in the preceding gubernatorial
election (the formula was one representative for each 1500 votes cast); however, no
countyfs delegation could be reduced in size. Reapportionment was to occur within
two years after every gubernatorial election; the reapportionment was the respon-
sibility of the county governments. The Senate!s apportionment remained
unchanged.

In 1932, again through an initiative, the requisite number of votes to entitle a
county to additional House representation was raised from 1500 to 2500. Unlike the
1918 amendment, the 1932 amendment said that the size of a county's delegation
could be reduced. Again, the Senate apportionment remained intact.

The 1953 Amendment

Arizona's apportionment process remained stable for two decades. Then, in
1953, the apportionment process was altered radically. In his initial message to the
1953 legislature, Governor Howard Pyle requested an apportionment resolution
which would limit the size of the House and establish a 28-person Senate ap- ^
portioned on the basis of two senators per county, thereby "correcting a 40-year g
injustice to many of our counties.11 4/ N

Governor Pyle's resolution was designed to increase the strength of the less-
populated counties, and there can be little doubt that the governor's motives in
proposing the amendment were primarily political. 5j The urban population concen-* Jo



r
tration of the post-World War II period was a threat to the prewar balance of
political power held by the state's more rurally oriented interests (e.g., mining,
cattle, and agricultural interests, and the railroads and small-town banks). Thus, the
new reapportionment may have been designed to maintain the power of the
traditional political forces, most of which were located in less-populous counties.

Governor Pylefs resolution was adopted by the legislature and submitted to the
voters for their approval in a special election. After a heated campaign, the voters
accepted the reapportionment amendment by the narrow margin of bkk votes
(30,157 for and 29,713 against). Of the original "big five" counties, only Maricopa
approved the amendment, and then by less than 1000 votes. Still, the margin in
urbanized Maricopa County was decisive for passage of the amendment—an irony
when one considers that the reapportionment amendment diluted the representation
of the urban counties.

The amendment's provisions (1) apportioned the Senate on the basis of two
senators per county; (2) fixed the House membership at 80; (3) guaranteed each
county at least one representative in the House; (4) allowed each county one
additional representative for each 3520 votes cast in the preceding gubernatorial
election; and (5) required the secretary of state to reapportion the House every four
years.

In 1958, no change was necessitated in the legislative apportionment by the
number of votes cast in the 1956 gubernatorial election. In 1962, Maricopa and
Pima Counties increased their legislative delegations, and four counties lost
representation.

1962-66

On the eve of the Supreme Court's most important reapportionment decision,
Arizona's legislative districts—like those of almost every state in the Union—were
malapportioned. Subtlety was not a characteristic of Arizona's malapportionment.
In 1962, the Arizona Senate was the nation's third worst apportioned Senate. 6/ The
Arizona House, while apportioned more equitably than most, still guaranteed each
county at least one representative; this requirement prevented the lower chamber
from conforming to the one person-one vote doctrine.

Arizona's malapportionment had a direct partisan impact. Although Arizona
had been a solidly Democratic state for most of its history (no Republican won a
statewide election from 1928 to 1950), the Republican party had been steadily
gaining strength. And, unlike many non-Southern states, Republican strength in
Arizona after World War II was concentrated in urban rather than rural areas.
Republicans were especially strong in Phoenix; this was precisely the area most
heavily underrepresented in the state legislature.

The reaction in Arizona to Baker v. Carr was muted. The legislature had
adjourned prior to the announcement of the decision, and public comment from

<q; individual legislators was nil. The leading newspaper in the state, the Arizona
O Republic, expressed doubt that the decision would affect Arizona. 7/
N

^ The legislature's initial reaction to the Court's involvement in reapportionment
was exemplified by the activities in the first regular session of the 26th Legislature,
the first meeting of the legislature after the announcement of Baker v. Carr.

So Governor Paul Fannin made no reference to the Baker decision in his legislative
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message, and not one bill, resolution, or memorial relating to reapportionment was
introduced into either house during the session.

The Supreme Court's announcement of Wesberry v. Sanders, in February 1964,
also generated little excitement or activity. One apportionment bill was introduced
in the Senate, but it died in committee. Four bills were introduced in the House, but
only one even made it to a conference committee before dying.

The failure to address the reapportionment issue more directly may be
attributed to the still widespread belief that the Court would be lenient in applying
the reapportionment decision to the states, and that, indeed, Arizona would be
unaffected. At this point, the Court still had not established firm reapportionment
guidelines.

On April 27, 1964, however, a young law student at the University of Arizona,
Gary Peter Klahr, filed suit in a federal district court asking that the Arizona
legislative districts be reapportioned before the 1964 general election. The three-
judge district court postponed any action pending the U.S. Supreme Courtfs decision
on several reapportionment cases then before the Court. On 3une 14, 1964, the
Supreme Court extended the one person-one vote concept to state legislatures. 8/

The reaction to the reapportionment decisions by Arizona public officials was
overwhelmingly negative. Soon, however, reactions altered. At the request of
several members of the House and Senate, Governor Fannin appointed a "blue-ribbon
citizens1 committee" to study the reapportionment problem. The 15-member
committee, composed of legislators, academicians, attorneys, retired judges, and
leading citizens from other walks of life, was asked to report its recommendations
before the beginning of the next legislative session.

The three-judge district court decided to postpone action on Gary Klahrfs suit
until after the legislature had had the opportunity to act. The district court stated
that it would take no action until 30 days after the 1965 legislature had adjourned.
The 1964 elections, therefore, would be conducted on the basis of the existing
apportionment, and the legislators would be given one more opportunity to avoid
court action.

The governor's blue-ribbon committee met from July to December 1964. The
committee, officially known as the Governor's Committee on Legislative Reap-
portionment, held plenary meetings on July 27, October 16, November 13, and
December 21. All meetings were open to the public.

The blue-ribbon committee finally submitted four recommendations. First, it
recommended that the number of registered voters rather than total population be
used as the basis for apportionment. Second, the committee recommended that the
integrity of county lines as district boundaries be compromised in the drawing of
congressional districts. Third, the committee recommended a House of 81 members
and a Senate of 27. Fourth, the committee recommended that the function of
redistricting be assigned to a State Board of Directors.

These recommendations were arrived at with little conflict, and the report of
the committee aroused little comment from either the press or the politicians.

I
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The recommendations of the blue-ribbon committee had little visible impact ?>



on the 27th Legislature, which convened in January 1965. Although a number of
bills, resolutions, and memorials relating to apportionment were introduced into
both chambers,9/ only one was actually adopted by the legislature. This was a
memorial requesting Congress to call a constitutional convention for the purpose of
amending the Constitution to allow the states to apportion one house of their
legislatures as they pleased.

Governor Sam Goddard then called the first of four special sessions of the
legislature that year. Anticipating the reason for the governor's call, the legislature
appointed a joint Senate-House Redistricting and Reapportioning Study Committee
to make legislative proposals.

The joint study committee was a harbinger of what was to occur during the
four special sessions. For almost half a year the committee met without notable
success, its deliberations marked by constant conflict and disagreement. The
committee finally adjourned without reaching any satisfactory conclusions.

The final reapportionment attempt by the legislature during this period began
on September 13, 1965, but this special session proved no more successful than had
previous legislative efforts. In the Senate, most of the senators were simply
unwilling to reapportion themselves out of their legislative seats. Another problem
for the legislature as a whole was the fear of Maricopa County's political strength.
Most of the legislators stood adamant against any reapportionment plan which failed
to preserve county integrity. Indeed, the outcome of the final special session was
never really in doubt. Midway through the session, a newspaper poll revealed that
only four senators believed there was any hope for a successful reapportionment
plan.H)/

And so, after four years of fruitless legislative reapportionment activity, the
issue came before the three-judge district court.

Klahr v. Goddard 11/

The three-judge district court began hearing Klahr v. Goddard on
November 18, 1965. By this time the case had acquired a distinctly partisan flavor;
Klahr was represented by the leading Republican law firm in Arizona, while the
state, under a Democratic governor, was represented by attorneys associated with
the Democratic party.J^/ Klahr was not a Republican activist and had approached
the Democrats to ascertain their interest in representing him in court. However,
they had declined, so Klahr turned to the Republicans, who were only too happy to
become actively involved in the proceedings. In return for allowing the GOP to
represent him, Klahr expected help in finding employment following graduation from
law school.

The hearings lasted three days. Essentially, Klahr's attorneys argued for the
adoption of a "3-30-90" plan (three congressional districts, 30 single-member Senate
districts, and 90 single-member House districts), while the state asked the court to

<t depart from a strict application of the one person-one vote principle and recognize
g that Arizona's malapportionment was largely the result of rational decisions
N reflecting the unique characteristics of the state.
cc

The court announced its decision on February 2, 1966. The ruling was an
enormous surprise. Neither Klahr's nor the state's proposals were accepted.

? Instead, the court presented Arizona with its own reapportionment plan and,



consequently, with a new legislature as well.

The court stated the following: The Arizona legislature was malapportioned.
All efforts by the legislature to reapportion itself failed to conform to the one

rson-one vote principle. Therefore, the district court itself was assuming the
? sk. Using an unusual combination of population figures and voter registration
f sures, the court designed eight legislative districts containing 30 Senate and 60
House seats. Two districts, number seven (Pima County) and number eight
(Maricopa County), were established on the basis of population and then subdivided
ccording to voter registration. Maricopa County would elect 15 senators and 30

^oresentatives; Pima County would elect 6 senators and 12 representatives.

In an unusual move, the district court asked the parties to the suit to submit
plans subdividing Maricopa and Pima Counties. The court expressed its hope "that
the parties might find it possible to agree upon a plan for defining these
sub-districts.ff13/

This request concerning Maricopa and Pima Counties stimulated the most
partisan aspect of Arizona's 1966 reapportionment. Although the parties to the suit
were Klahr and the state of Arizona, their attorneys were working directly for the
Republican and Democratic parties. Klahr agreed to accept whatever proposal the
Republican party recommended for each county. Governor Goddard asked the
Maricopa County Democratic chairperson to develop the state's plan for that county
and a Democratic party activist in Pima County to draw a reapportionment map for
the Tucson area.

For the next four weeks the representatives of the two political parties
worked with each other in an attempt to satisfy the court's request while at the
same time attempting to maximize the respective opportunities of their parties to
control Arizona politics.

Negotiations between the two parties were concluded successfully as regards
Maricopa County. The lack of friction which marked the meetings between the GOP
and Democratic negotiators was due in no small measure to a startling lapse on the
part of the Democrats. It was widely known in Arizona politics that there was a
large discrepancy between voter registration figures and partisan voting behavior.
The state had been solidly Democratic in local politics since 1920; therefore,
Republican immigrants to Arizona often registered as Democrats in order to
participate in local elections where frequently no Republicans sought office (these
GOP voters registered in the opposition party were called "pinto Democrats").
Consequently, voter registration and voter behavior often were very different.

The Democratic negotiator in Maricopa County, a relative newcomer to
county politics, relied on voter registration figures in developing the Maricopa
subdistricts. The "error" was noticed by the GOP negotiator, who recognized that
the Democratic map, which seemed to offer the Democrats an advantage in 8 of the
15 Senate districts based upon voter registration, in reality gave the GOP an 11-4 <$
advantage on the basis of voter behavior. Not surprisingly, the Republican g
negotiator accepted most of the Democratic proposals. N

QC

No such agreement was achieved in Pima County, and the district court had to
choose from differing proposals submitted by the parties to the suit. The governor's
proposal clearly favored the Democrats. Klahr's proposal, however, had been agreed ?



to by both a Republican and a Democratic representative (this particular Democrat
often voted with the GOP coalition in the House) and therefore had a bipartisan
appearance. The court chose Klahr's proposal for subdividing Pima County.

It is uncertain whether the three-judge district court was aware of the
partisan flavor of the negotiations. Only one of the three judges was an Arizona
resident. However, he was a life-long friend of the Democratic representative
whose name was attached to the "bipartisan" plan submitted for Pima County by
Klahr, and likely would have known of her involvement. Also, the three judges
certainly were aware of the political importance of reapportionment, so it is
unlikely that they would have been surprised to learn of the partisan activities.

Thus, the state's reapportionment and redistricting problems in the 1960s were
resolved, in effect, by two different bodies. The court redistricted the state
legislature, but the subdistricting of Mariposa and Pima Counties was done by the
parties to the suit—actually, by the Republican and Democratic parties.

1966-70
The outcome of Klahr provided the districts for the 1966 elections. These

elections confirmed the Democrats' worst fears about the new apportionment
scheme. The GOP swept the state, electing two of the three congressional
representatives and, for the first time in the state's history, a majority of both
houses of the state legislature.

Following the 1966 election, the legislature was again faced with the task of
reapportionment. The district court had handed down its 1966 decision as a
temporary measure and had retained jurisdiction over the matter while requiring
that the legislature finally draw up an acceptable reapportionment plan.

In June 1967, Republican Governor Jack Williams called the legislators into
special session, urging them to "set your own house in order rather than pass the
burden to the courts."J_4/ The GOP-controlled legislature adopted an apportionment
bill on a vote that was divided along partisan lines. The Democrats countered this
action by circulating petitions to place the reapportionment proposal on the 1968
ballot as a referendum measure. The district court announced in December 1967
that no decision would be made on the legislative proposal until the people had
indicated their wishes through the referendum. The 1968 legislative elections were
therefore held using the 1966 court-ordered reapportionment.

In November 1968, the voters accepted the legislature's reapportionment
scheme. But eight months later the district court declared the 1967 legislative
proposal unconstitutional, largely because some districts deviated considerably from
the ideal size based upon equal population. The legislature went back to the drawing
boards.

In late 1969, another joint legislative committee was named to prepare a
^ reapportionment plan for the 1970 election. The joint committee was unsuccessful,
g necessitating yet another special session in January 1970. Again, the Democrats
N found themselves largely shut out of the proceedings, and again a reapportionment
^ proposal was adopted on a partisan vote. The proposal was submitted to the district

court, which ruled in May 1970 that the legislation, while falling short of
constitutional standards, could be used for the 1970 elections--but not for any

5 elections thereafter. The 1970 plan did not differ significantly from the court-



ed reapportionment which had been used in 1966 and 1968. The court also
0
 rteCj the legislature to develop a new apportionment plan following receipt of

census figures.

Thej970s
The legislature met in special session in the fall of 1971. As had been the case

• the previous two sessions, the Republican majority largely ignored the Demo-
in tic minority in dealing with reapportionment. The legislature adopted, again on
C tisan lines, a new proposal which utilized population as the apportionment base
P d reduced the deviation percentage so that no district deviated in population by

than one-half of one percent from the ideal size.

The district court held hearings on the new proposal, during which leaders
from the Hopi and Navajo Indian tribes addressed the court. In the spring of 1972,
the court accepted the legislature's plan for congressional districts but rejected the
state legislative apportionment scheme because it diluted the voting powers of the
Indian tribes and therefore violated the Fifteenth Amendment.

The court then altered the legislature's proposal, placing the Indians in one
senatorial district and modifying three senatorial districts in northern Arizona, but
essentially leaving the rest of the legislative proposal untouched. This plan was the
basis on which the 1972 and 1974 elections were conducted.

Following the court's decision, the legislature drew a new map in the spring of
1972. Basically, the map resembled the court-drawn proposal, except that the Hopi
Indian tribe was removed, at the request of tribal leaders, from the predominantly
Indian senatorial district. The legislature's scheme also provided for a district that
included virtually all members of the White Mountain Apache Indian tribe.

The plan was not submitted to the court immediately, and 1973 passed without
the state legislature, the executive, or the court taking action to change the 1972
court-ordered plan. The 1974 elections were held on the basis of the court-ordered
plan, but in December 1974 the court accepted the 1972 modifications made by the
legislature. The modified plan formed the basis on which the 1976, 1978, and 1980
elections were held.

The 1980s 15/

The 1980s will no doubt produce further reapportionment activity in Arizona.
The state probably will gain a fifth congressional district, and such population
centers as Mesa and Tempe have become underrepresented in the state legislature.

The impact of the reapportionment revolution on Arizona is marked in many
ways. Perhaps most obvious is the fact that the urban centers of the state are no
longer underrepresented in comparison to the rural areas. Second, Republicans have
controlled at least one house of the state legislature at every session since 1966; ^
prior to 1966 the GOP had never claimed a majority of either house. And the g
partisan lines are more clearly defined now; the old coalition of conservative N
Republicans and "pinto Democrats" is no longer a force. Third, the smaller counties, ^
which have always been wary of the urban counties, are now even more alienated
(although there is little evidence that the shift of power to the cities has had a
major impact on public policy). 5



Reapportionment will continue to be a major issue in Arizona in the 1980s.
The state's quest for a fair system of representation has not been smooth in the
past, and there is little reason to anticipate that it will be smooth in the future.
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10. Arizona Daily Star (Tucson), September 29, 1965.
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12. There was some irony in this division of counsel. Neither of Klahr!s
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yet both came to the district court urging the application of the principle. The
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approach the bench to try to prevent its acceptance.
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14. Arizona Daily Star (Tucson), June 1, 1967.
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ARKANSAS
Robert Johnston

This essay describes the history of legislative reapportionment in Arkansas
insofar as it affects existing legislative districting, and projects possible changes in
1981 resulting from the most recent decennial census.

in Arkansas Prior to 1970

The present Arkansas constitution, adopted in 1874, was amended in 1936
(Amendment 23) to set the number of representatives at 100 and the number of
senators at 35, and to create a Board of Apportionment composed of the governor,
the attorney general, and the secretary of state. Amendment 23 provided that in
the apportionment of the House, each of the 75 counties would have one repre-
sentative and the remaining 25 House members would be distributed among the more
populous counties on the basis of population. The amendment also provided that the
Senate would be apportioned "as nearly as practicable" according to population, with
single-member districts, although "no county shall be divided in the formation of
such districts."

The Board of Apportionment for the next 30 years tended to favor status quo
provisions, and, as Attorney General Ray Thornton pointed out in 1971: "During the
Board of Apportionment's existence, no plan of apportionment submitted by it after
a Federal decennial census has withstood the scrutiny of the State Supreme
Court." 1/ The relevant cases were (1) Shaw v. Adkins, 1941; (2) Butler v.
Democratic State Committee, 1942; (3) Smith v. Board of Apportionment, 1951; (4)
Pickens v. Board of Apportionment, 1952; and (5) Stevens v. Faubus, 1962. In the
latter case the Arkansas Supreme Court said "the Board of Apportionment was . . .
created for the purpose of making changes, not for that of preserving the status
quo."2/ Details of events regarding redistricting in these three decades are given in
the following paragraphs.

An apportionment was made in 1937 following the adoption of Amendment 23
of 1936. In 1941 the Board of Apportionment certified a plan identical to the 1937
apportionment even though population shifts had been revealed in the 1940 census. ^
In Shaw the House plan was challenged on the basis of unequal population; the <
Arkansas Supreme Court determined that the "equal proportions method" must be ^
used and revised the House districting to reflect that decision. ^

GC
<^

The 1941 Senate apportionment, meanwhile, was challenged in the case of
Butler v. Democratic State Committee (1942), in which a redistricting to reflect
shifting population was made by the state Supreme Court. If



Similarly, the Board of Apportionment following the 1950 census chose to
retain the 1941-42 districting. In Smith v. Board of Apportionment (1951), this plan
was challenged on the grounds that the senatorial districts did not give population
shifts sufficient consideration. The state Supreme Court agreed with the plantiffs
and ordered the Board to remedy the inequities. In Pickens v. Board of Apportion-
ment (1952), a challenge was made to the new Senate apportionment that had
resulted from the Smith case. The Supreme Court again upheld the plaintiffs, and
this time created a plan consisting of 26 districts, with from one to three senators I
elected from each. Most Senate districts were made up of several counties, :

together represented by one senator. Pulaski County had three senators, however, :
and one three-county district had three senators. There were also four multicounty |
districts with two senators each.

The House districting existing in the 1950s had a minimum of one repre-
sentative for each of the 75 counties. Pulaski County had eight representatives and
Mississippi County had four. Several other counties had two or three repre-
sentatives each. County lines were not crossed for either House or Senate districts
in the plans of the 1950s.

In 1956 an amendment to the Arkansas constitution (Amendment 45) was
adopted, the main purpose of which was to freeze the apportionment of the Senate
existing as of the 1952 Pickens case. The result was to leave the Board of
Apportionment with responsibilities for apportioning only the 25 House seats
apportioned on the basis of population "

In 1962, in Stevens v. Faubus, a challenge was made to the board's 1961
apportionment of the House. The state Supreme Court held again that the board *<'
should have used the method of "equal proportions." The Court therefore required *
revision of this apportionment, and the board complied.

As in many other states, population shifts to urban areas in Arkansas resulted .;
in a significantly larger population per legislator in urban areas than in rural areas. :
The overall effect of malapportionment in the middle third of this century,
therefore, was to give significant advantage the rural areas to the detriment of the \
urban areas. There is little indication that the malapportionment was aimed to or
resulted in disadvantage to either Republicans or blacks. Republicans were a .;
distinct minority in Arkansas, averaging only about 30 percent in statewide elections t
for president, governor, and senator. Republican strength tended to be concentrated f
in northwest Arkansas. Blacks were effectively disfranchised until the Civil Rights |
Act of 1964, the Voting Rights Act of 1965, the efforts of the Winthrop Rockefeller |
Republicans to register blacks, and Amendment 51 (1964) to the Arkansas consti-
tution—the latter abolished the poll tax and created continuing registration (per-
manent registration, provided the registrant voted at least once every four years).

After the 1962-64 reapportionment cases of the United States Supreme Court
a) (Baker v. Carr, Wesberry v. Sanders, Reynolds v. Sims) establishing the one man-one
< vote principle, the 1962 reapportionment was challenged in federal district court by 1
^ 3ohn Yancey, a Pulaski County resident, on the grounds of substantial population
^ inequities. In the first Yancey v. Faubus case,3/ the court held that the
5 apportionment parts of Amendment 45 (Sections 2 and 3) were unconstitutional

because the "freezing" of senatorial districts and the requirement that each county,
regardless of population, have at least one representative created substantial

? inequalities of representation based on population. While the first Yancey case was
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being decided by the federal court, the legal question was raised in the state court
system in Faubus v. Kinney (1965) as to the validity of the remaining parts of
Amendment 45. The Arkansas Supreme Court, deciding after the first Yancey case,
held that Amendment 45 was still valid insofar as it provided for 35 senators and 100
House members, with their districts to be drawn by a Board of Apportionment
composed of the secretary of state, the attorney general, and the governor.

Responding to the decision of the federal court in the first Yancey v. Faubus
case, the Board of Apportionment certified in 1965 a new plan of apportionment
with 44 House districts and 25 Senate districts: some single-member, some
multimember; some single-county, some multicounty, but with no violation of
county lines.

The validity of the 1965 apportionment was challenged in a second Yancey v.
Faubus case,4/ once again by John Yancey, on the grounds that multicounty and
^riultimember districts for both houses were unconstitutional, and that the adherence
to county lines created deviations of population violating the one man-one vote
concept. The federal district court rejected these arguments and also rejected the
argument that including small-population counties in districts with large-population
counties discriminated against citizens of the smaller counties. The court found
that deviations from the ideal population ratio in the 1965 districting were
acceptable, not exceeding 15 percent in any instance.

Redistricting in 1971

The political situation and the composition of the Board of Apportionment
were significantly different in 1971 than in 1961 or 1965. The 1971 board created an
apportionment which was subsequently upheld in a court challenge and which has
remained in effect throughout this decade (see Maps 1-3). The 1971 redistricting
was drafted by Governor Dale Bumpers, Attorney General Ray Thornton, and
Secretary of State Kelly Bryant. All three men were Democrats, and both Bumpers
and Thornton were significantly more progressive than their predecessors of the
previous decade.

Attorney General Thornton, in his Memorandum Opinion of April 1971, stated
that he was aware "of the possibility of an attack being made on any plan for
apportionment of Senate positions which divides counties"; Thornton went on to
point out, however, that "the most legally defensible plan is one which establishes
100 single member districts for the House of Representatives and 35 single member
districts for the Senate. In such a plan it would be necessary in some cases to divide
county lines to effect population equality." Thornton suggested as a possible
alternative to such a plan that one house of the legislature might be redistricted
completely on the basis of single-member districts, while the other utilized some
multimember districts.5/

On May 17, 1971, the Board of Apportionment adopted guidelines which
included the determination "that a plan which establishes a House of Repre-
sentatives of 100 separate districts and a Senate of 35 separate districts is the most
desirable and the most constitutionally defensible approach."6/

About a month later, Attorney General Thornton further indicated the
direction in which the board was moving by stating his opinion that "multi-member
districts should be used sparingly, if at all, should be restricted just to one house,
should be divided into sub-districts with the requirement that representatives reside
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Map 2: Arkansas Senate Districts



Map 3: Arkansas House Districts

in the sub-district, though election is on an at-large basis throughout the district,
and should not encompass a significant percentage, in a given case, of the total
members of the house affected."7/

However, on June 28, 1971, shortly after the U.S. Supreme Court decision in
Whitcomb v. Chavis upheld the constitutionality of multimember districts in some
Instances, the board reversed its commitment to single-member districts and altered
its redistricting guidelines to take advantage of the Whitcomb decision and provide
for some multimember districts in the House, "where the use of such districts would
provide a cohesive community of interest and minimize the disruption of the
election process and . . . provide for assurance that any identifiable minority groups
(would) not be submerged." That proposal was later amended to stipulate that "such
districts be used sparingly, and that no district should include a significant
percentage of the members of either House." The proposal as amended was adopted
unanimously .8/

The Board of Apportionment filed a plan in July 1971 providing for 35 senators
from single-member districts and 100 House members elected from 84 districts: 74
single-member districts and 10 multimember districts. The 10 multimember
districts were to elect a total of 26 representatives. In both the Senate and the
House, county lines were breached for the first time in Arkansas (see Maps 2 and 3).

The Parameters of the 1971 Apportionment

The population variations for the Senate districts in the 1971 redistricting plan
ranged from 2.04 percent above the average population to 1.49 percent below the
average. In the House the variation for the multimember districts was from 5.01



percent above the norm to 0.89 percent below the norm; the single-member districts
in the House had the largest variations, from 6.34 percent above the average to 3.16
percent below. This spread of 9.5 percent between the largest and smallest of the
House districts, however, was outweighed by the fact that 72 of the 74 single-
member districts were within plus or minus four percent of the norm, and 69 of the !
74 single-member districts were within plus or minus three percent.

?
Challenge to the 1971 Apportionment |

The 1971 apportionment was challenged in Kelly v. Bumpers (1972) by three I
Republicans and a black female, all of whom lived in either Pulaski or Sebastian 1
County. The grounds for the suit were that (1) the multimember districts in the |
House gave unconstitutional advantage to areas and citizens who could elect unified |
blocs of legislators; (2) the population variations were unacceptable and not *
justifiable by any criteria; (3) the overall plan discriminated against blacks, i
Republicans, and poor citizens; (4) there was gerrymandering in the plan to protect f
incumbents; and (5) the board failed to follow its own guidelines. The three-judge
federal court found these arguments unconvincing, however, and upheld the Board of
Apportionment's plan. ";

Results of the 1971 Apportionment ,f
As predicted in the court!s opinion, several blacks were elected to the

legislature under the 1971 apportionment. One black senator and three black ^
representatives were elected in 1972—the first blacks to serve in the Arkansas '£
legislature in this century. One of the black representatives was elected from a ;
single-member district in Pine Bluff, the other two from a three-member district in *
Pulaski County. A fourth black representative was elected in the 1980 election to §
fill the remaining position in the multimember Pulaski County district.

Republican fortunes varied under the 1971 plan. The General Assembly
elected in 1970 (the last election held under the apportionment of 1965) included one
Republican senator and two Republican House members, all from northwest
Arkansas. The number of Republican House members dropped to one in 1973 (the
election after the 1971 apportionment) and increased to a maximum of six in 1979.

The multimember districts of 1971 were apparently designed to minimize the
number of incumbents thrown into the same district; in only one instance were
incumbents forced to run against each other, and that was in a three-member House
district in Pulaski County, where there happened to be four incumbent repre-
sentatives. There would have been substantially more instances in which incumbents
were forced to challenge each other if there had been only single-member House
districts.

The 1981 Reapportionment

The 1981 redistricting will be done by a Board of Apportionment composed of
^ three relatively young officials: Governor Frank White, age 46, a Republican
<c elected in 1980 in a startling upset of Democratic incumbent Bill Clinton; Attorney
^ General Steven Clark, age 33; and Secretary of State Paul Riviere, also age 33.
5
^ Like the 1971 board, the 1981 Board of Apportionment will have to decide

whether it is to continue the use of multimember districts in the House. As to the
actual drawing of district lines, population estimates through 1979 (1980 census

S figures are not available at this date) give some clear indication of which counties



therefore which districts) have lost or gained population, relative to the
^iT nsas average gain of 13 percent, in the past nine years. Most of the areas

w\ have gained population most rapidly are in the north-central region and the
i-hwest, although there has also been rapid growth in the exurban counties

n ° r ounding the capital city of Little Rock. These areas will certainly gain
^H'tional representation. The counties which have lost population are generally
I £ the southern and eastern boundaries of the state. Those areas will, of course,

fose representation.

C0P^g>Q<;ional Redistricting

The Arkansas legislature will determine U.S. Representative districts in the
1981 session. The initial predictions are that Arkansas will neither gain nor lose a

ressional s e a t , keeping its present number of four. Existing Arkansas repre-
C ntation in the United States House includes two Democrats and two Republicans.
The most marginal district in a partisan sense would seem to be the 2nd, which takes
. central Arkansas (see Map 1); in that district, Republican Ed Bethune was elected
•n 1978 with a vote of 51 percent—a margin of only about 3000 votes. However, in
1980, Bethune won overwhelmingly over a weak Democratic candidate. The 2nd
District had been Democratic since its creation in 1961, and the central region of
the state has had Democratic representation throughout this century. Bethune's
district has gained population more rapidly than the state as a whole, and therefore
it will have to be reduced in geographical area to bring the population back to the
average for the four congressional districts. Certainly the 2nd District is the most
likely target for partisan gerrymandering by Arkansas' overwhelming Democratic
legislature, in order to make the seat less safe for Bethune.

The second possibility for partisan gerrymandering, although it is less likely
here, is in the 3rd Congressional District, located in northwest Arkansas. This
district has been represented by a Republican, 3ohn Paul Hammerschmidt, since
1967. It is the most Republican district in the state, although Democrat Bill Clinton
(the Arkansas governor defeated in 1980) narrowly lost to Hammerschmidt there in
1974. The counties in Hammerschmidt's district have also grown in population more
rapidly than the state average, and therefore Hammerschmidt's district, too, will
have to be reduced in area. A partisan advantage could result for the Democrats if
one or more of this district's strongly Republican counties were removed and placed
in the 1st or the 4th Congressional District.

The 1st (east Arkansas) and 4th (south Arkansas) Congressional Districts,
represented by Bill Alexander and Bill Anthony, respectively, are both safely
Democratic, and both have lost population in the past decade. Anthony's district,
more so than Alexander's, will have to be expanded in area in order to gain needed
population.

Typically, congressional redistricting in Arkansas involves negotiations among
incumbent members of Congress and the state legislative leadership; the total
membership of the legislature is then presented with a plan to be ratified. <o

I
NOTES 2

1. Memorandum Opinion of Attorney General Thornton to Board of Apportion-
ment, undated (apparently April 1971), p. 10. On file in Office of the Arkansas IO



Secretary of State.
2. Ibid., p. 6.
3. 238 F.Supp. 290 (1965).
4. 251 F.Supp. 998 (1965).
5. Memorandum Opinion of Thornton, p. 49.
6. Kelly v. Bumpers, 340 F.Supp. 7.
7. Memorandum Opinion of Thornton, p. 15.
8. Kelly v. Bumpers.
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CALIFORNIA
T. Anthony Quinn

To many Americans, California is something of a state of mind, a harbinger of
morrow, a social and cultural land of enchantment. Viewed in political terms,

r lifornia is, in a sense, two states. The northern two-thirds of the land area, with
lx>ut 46 percent of the population, adheres to the progressive political tradition of

the other Pacific coastal states. The southern third, with a majority of the
opulation, is an appendage of the Sun Belt, with politics closer to those of Arizona

and Texas.

The California schism dates from the early years of this century, when the
once dominant north lost its population edge to the south. By World War I, Los
Angeles had passed San Francisco as the state's largest and most important city.
Though the people were in the south, however, the rains still fell in the north; and in
a state where water is the lifeblood, a bitter regional conflict over water developed.

Until the 1920s, Californians were satisfied with a two-house legislature in
which both houses were elected on a population basis. But the population bulge gave
southern California control of both houses, and in 1926 the north rebelled. Farm
groups, the San Francisco Chamber of Commerce, and northern water users
qualified a ballot initiative to create a "federal" legislature, with the Assembly
based on population but the Senate apportioned on a geographic basis. The plan was
approved by the voters, and the California Senate was redistricted so that no county
had more than one senator and no more than three counties were in any one Senate
district.

That reapportionment solved the regional problem; 30 of the 40 Senate seats
were located in the north, while the south controlled the Assembly. The 1926
measure eventually led to an extreme representation imbalance, however. Los
Angeles County grew to the point that, by 1960, its one senator represented six
million people; at the same time, there was one northern senator whose district
contained three rural counties with a total population of fewer than 15,000 people.
Urban interests and organized labor tried to repeal the federal Senate on four
occasions—in 1928, 1948, 1960, and 1962—but each time the public voted against
equal population and in favor of the federal plan.

The regional divisions in California gradually abated as the state became more
diverse. Rural California and the Los Angeles suburbs found they had much in
common on issues of taxation and government spending, while urban San Francisco
and Los Angeles recognized their own common ground. Partisanship began to
replace regionalism as the dividing line in California politics. Until the 1930s, the
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progressive reforms of Hiram Johnson set the tone for state politics, establishing a
"nonpartisan" government which was actually dominated by the state's Republican
party. Cross-filing, the system whereby candidates were allowed to run in both
party primaries, kept the Democrats from achieving legislative majorities even
when they took the lead in registered voters, since the cross-filing system obviously
favored incumbents, and most of these were Republicans. California did elect a
one-term Democratic governor at the height of the New Deal; but during the war
years, California returned to its Republican moorings under the immensely popular
Earl Warren.

Democratic strength continued to grow, however, with the steady influx of
population into the state. In the late 1940s an aggressive and liberal Democratic
party began seriously challenging the Republican establishment. When California
reapportioned its Assembly and congressional districts in 1951 (the federal Senate
districts were not substantially altered between 1927 and 1965), frightened Repub-
licans, their majority now in danger, gerrymandered the state.

The law then required congressional districts to contain whole Assembly
districts in the urban counties and whole counties in the rural areas. Republicans
had a healthy majority in both houses of the legislature in 1951, but they were a
distinct minority among registered voters. The solution of the GOP leadership was
to concentrate Democratic voters in overpopulated Democratic districts while
spreading out Republican neighborhoods in underpopulated GOP districts. The state
constitution required rough population equality among the districts but left room for
maneuvering. Based on its population, Los Angeles County deserved 12 congres-
sional districts, to be formed out of its 30 Assembly districts. The GOP map
drawers placed three Assembly districts in most Democratic congressional districts
but just two in most Republican congressional districts. The result was that
Republicans could elect a majority of congressmen with a minority of the two-party
vote.

The success of this gerrymander was abundantly clear in the 1954 elections.
Statewide, the GOP won 60 percent of the Assembly seats with 50.5 percent of the
vote and 63 percent of the congressional districts with 48.5 percent of the vote. In
Los Angeles County, the Democrats won a slight majority of the two-party vote for
Congress but only four of the twelve districts.

But the 1951 Republican gerrymander was too clever by half. In the process of
imposing a partisan redistricting, the GOP undermined the historical "nonpartisan"
system of Hiram Johnson, which in essence protected Republican majorities even in
heavily Democratic counties. Cross-filing declined as an instrument of GOP control
throughout the 1950s, and the Republican strategy of giving themselves the marginal
districts left too many targets for the Democrats. In 1958, a Democratic landslide
wiped out the GOP majorities, and when the next reapportionment rolled around in
1961, an angry Democratic party took its revenge for the gerrymander of 1951.

The 1961 redistricting set the pattern for the districts in existence today.
Republican neighborhoods, particularly in Southern California, were concentrated
into very safe districts, while the growing Democratic base, especially in Los
Angeles, was spread out among as many districts as possible. California picked up
eight congressional districts as a result of population growth in the 1950s, and the
Democratic legislature managed to draw the lines so that Democrats won seven of
the eight new seats. The 1951 Republican gerrymander had left most of the
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embly districts alone, but the Democrats in 1961 redrew the lines to eliminate
k GOP incumbents and maximize their own chances for winning a majority in the

Assembly-

The 1961 Democratic gerrymander worked marvelously—for one election. In
Q62 the Democrats carried 25 of the 38 congressional districts and 52 of the 80

I sernbly districts. In the Assembly, Republicans were reduced to just 28 seats,
heir all-time low. The Democrats accomplished this sweep with just 54 percent of
he two-party Assembly vote and 52 percent of the congressional vote.

But gerrymandering is an effort at translating last year's election returns into
t year's seats, and almost immediately the 1961 Democratic lines began breaking

Hown. The Republicans added Assembly and congressional seats to their meager
totals in 1964, despite the Gold water debacle. In 1966, a resurgent Republican
arty, flyin8 t ' i e Reagan banner, nearly brought even the congressional and

Assembly representation, and in 1968 the GOP won control of the Assembly. The
1966 election, besides marking a major step in the Republican comeback, was
important for another reason: Both parties had another target to shoot at—the newly
reapportioned Senate.

The Supreme Court's 1964 one man-one vote ruling ended the geographically-
based state Senate. In 1965, the legislature reapportioned the 40 Senate districts on
an equal-population basis. Three counties, Los Angeles, San Diego, and Orange,
which had had only three districts under the old plan, found themselves dividing up
19 new districts. The redistricting of the old rurally dominated Senate was a
particularly painful exercise for many northern senators who found themselves
thrown into districts with their friends. The Assembly drew the urban districts, and
(not surprisingly) the new urban Senate districts bore a striking resemblance to the
existing Assembly districts. Eleven Los Angeles County assemblymen ran for the
Senate in 1966, and nine of them won. Thus, the 1961 Democratic Assembly
gerrymander was carried over into the new Senate districts, although without as
great an effect. The 1966 election gave the GOP 19 of the 40 Senate seats, and in
1969 Republicans won a majority in the Senate. But their time in the sun lasted only
two years; in 1970 the Democrats narrowly won back both houses of the legislature,
preparing the way for the most bizarre and partisan reapportionment battle in
California's history.

A highly partisan Democratic legislature, a highly partisan Republican
governor, and the newly developed wizardry of the computer industry combined to
bring about a lengthy stalemate when the legislature attempted to redistrict itself
in the summer of 1971. Computers served to open up the process; no longer were
districts drawn in secrecy and deals cut in the back room. The two parties—the
Democrats with their legislative majority, the Republicans with their governor-
entered into long and often acrimonious negotiations. At one point a bipartisan
agreement was worked out, only to fall apart the next day when Republicans
unexpectedly won a Democrat-controlled Assembly seat in a special election.

The parties battled for two years. The Democrats were able to push their
redistricting plan through the legislature, but they could not overcome gubernatorial
vetoes. The basic Democratic plan took the gerrymander to new heights, with oddly
shaped districts and tortuous lines; often, however, incumbent Republican legislators
demanded even worse configurations. The governor's veto of the 1971 legislative
plan cited one district that featured two sections "connected by a corridor the width
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of a street," and another district that divided more than a dozen cities in two
counties.

The failure of the legislature and the governor to agree on a plan prior to the \
1972 elections brought the courts into the picture. Reluctantly, the California 4
Supreme Court mandated that the 1972 election utilize the 1961 and 1965 Assembly f
and Senate districts. As for the congressional election, the Court temporarily |
imposed a congressional plan previously vetoed by the governor. This was necessary, *
the Court explained, because the state had gained five new congressional districts as
a result of the 1970 census. The Court told legislators to try to pass a new plan in
1973. 4

Although Democrats increased their numbers in the Assembly in the 1972 ;
election, they still lacked the votes to override a veto by Governor Reagan, and
again the redistricting process ground to a halt. The Supreme Court stepped in :

again and appointed three "special masters," all retired judges, to draw up a plan.
The masters hired a technical staff with no known ties to legislative interests, and
this staff drew up a plan which the Court eventually accepted in the fall of 1973. f
California's reapportionment crisis came to an end, but with districts that differed t
radically from those proposed by the incumbents of both parties in the legislature.
The 1973 plan included an entirely new provision that Senate districts be composed
of two contiguous Assembly districts. 4

I
The beauty of a redistricting is in the eye of the beholder. Republicans

claimed they were satisfied with the Court lines, while Democrats claimed that this *
was better for their party than any of the legislative plans. The 1974 elections
seemed to prove the Democrats correct: they won 55 of the 80 Assembly seats and ;
28 of the 43 congressional seats. This amounted to 69 percent and 65 percent of the ]
seats, respectively, with 56 percent of the two-party Assembly vote and 58 percent ;
of the congressional vote. One can argue that the partisan imbalance created in the i
1961 gerrymander remained in force even after adoption of the Court plan, because \
Democrats were able to win a larger share of the seats than their share of the
two-party vote. But it should also be pointed out that the election of 1974 was the
Watergate election, and the GOP had the misfortune to be contesting new districts f
under the most adverse circumstances. *

Looking back on the results of the 1973 redistricting, it can be said that the
Court plan accomplished two things: It created a large number of marginal districts
and safe districts for racial minorities. The black and Hispanic core in Los Angeles
is carefully divided into four Senate districts and eight Assembly districts, and
minority candidates have managed to win most of these seats. A recurrent criticism
of the 1951 and 1961 reapportionments concerned the fracturing of minority
neighborhoods. At least in the urban centers, the Court redistricting avoided such a
result.

2 Several legislative seats have changed hands since 1974. Republicans lost a
<| number of their safest districts in the Watergate election, and not all of these have
O returned to GOP hands. Democrats now control half the Orange County seats. But
2 a GOP candidate ousted the Democratic dean of the legislature from his supposedly
2 safe Assembly district in 1978, and two other Republicans won seats that had

previously been considered safe for the Democrats.

$ To a degree unappreciated by most politicians, California has again become a



state in which the political behavior of the voters is largely nonpartisan. Repub-
licans have shown that they can win in districts where 70 percent of the registered
voters are Democrats, and Democratic candidates have been able to win in the heart
of conservative Orange County. As the reapportionment experts divide up the state
in 1981, they will find that there is far less "safe" political territory than existed a
decade ago. Democrats are assured of election only in San Francisco and Oakland
and in the black, Hispanic, and Jewish neighborhoods of Los Angeles-and all these
areas are losing population. The drift of population to the suburbs over the past
decade, however, has made these once Republican areas far more competitive.
Republican candidates are safe today only in a very few districts.

Court mandates and considerations of practical politics seem to assure the
continuation of minority-dominated, Democratic districts in certain parts of
California, but most of the rest of the state is politically marginal. New language
written into the constitution in 1980 should limit the dividing of cities and counties
in 1981. The desire to gerrymander may still be there, but the ability to effect the
kinds of plans imposed in past redistrictings may be lacking. The 1981 reapportion-
ment could lead to another long, acrimonious struggle, but the end product might,
for a change, serve the people's interest.
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COLORADO
R. D. Sloan, Jr.

i
o

1950

1960

1970

1980 (final)

1,325

1,753

,089

,947

2,207,259

2,877,726

This discussion covers recent redistrictings of the U. S. House of Repre-
sentatives seats in Colorado, as well redistricting of the state legislature (the
General Assembly). The discussion includes brief speculations about the possible
consequences of reapportionment in the 1980s, and it introduces the unusual
Colorado Reapportionment Commission which will carry out the next redistricting
of the General Assembly.

Since World War II, Colorado's rate of population growth has been more rapid
than the national growth rate. In summary, the state population increase has been
as follows:

(18.0% increase over 1940)

(32.4% increase over 1950)

(25.8% increase over 1960)

(30.3% increase over 1970)

Basically, the state's suburbs and middle-sized towns have grown rapidly in the
past 30 years, while most rural areas and small towns have grown slowly or even lost
population. Denver, the state's largest city, has had a slow growth rate over the
past 30 years, and has apparently lost population since 1970. Another interesting
demographic feature of Colorado is that the state's population is very unevenly
distributed. Most of the population is concentrated in just 5-10 percent of the total
area of the state, with about 80 percent of the people living in a narrow strip lying
just east of the Front Range. This strip is about 175 miles long on a north-south axis
and varies in width from less than 10 to as many as 40 miles.

U. S. House of Representatives
One consequence of Colorado's rapid population growth in the 1960s was that

the state's delegation in the U. S. House of Representatives increased from four to
five. In the resulting redistricting, most of the congressional district lines changed
considerably.

Before the 1970 census, the four congressional districts were:

//I basically Denver (Democratic);
#2 a "donut" district consisting mainly of the suburbs on all sides of Denver



(Republican);
y/3 southeastern and eastern Colorado, including the two large cities of

Colorado Springs and Pueblo (a swing district);
///f all of sparsely populated western Colorado (the "West Slope"), as well as

six more populous counties in northeastern Colorado (a swing district,
but represented for many years by Wayne Aspinall, a Democrat).

The 1970 census showed uneven growth patterns in the state; suburbs grew
while some rural areas lost population. This growth pattern, together with

from four to five congressional districts, made changes in district lines
itable. The present districts are:

in
n

inevi
most of Denver (Democratic);
the suburbs west of Denver, as well as a portion of west Denver (a swing
district, but currently represented by a Democrat);

//3 all of southern Colorado, from Utah on the west to Kansas on the east,
and including Pueblo and part of Colorado Springs (leans Democratic);

//4 northern Colorado, including 10 counties west of the continental divide
(on the West Slope) and 10 counties east of the continental divide, and
with the largest concentrations of population in the northeast: Fort
Collins, Greeley, Loveland, and some northern suburbs of Denver
(Republican);

#5 the "new district," encompassing most of the southern and eastern
suburbs of Denver, most of Colorado Springs, and some rural counties in
eastern Colorado (Republican).

Redistricting for the U. S. House of Representatives in Colorado after the
1970 census was done by a Republican-controlled General Assembly, and partisan
considerations certainly played a role in the process. However, the Republicans
were not especially astute in their calculations. During most of the 1970s, only two
of the state's five congressional districts have regularly elected Republican candi-
dates. Since the two major parties are about equally strong in Colorado, it seems
likely that the Republicans who drew the last redistricting plan could have assured
GOP control of at least three of the five districts if they had been more careful in
their reckoning. One can only assume that after the 1980 census, the Republicans
will try to calculate with greater accuracy than they did a decade earlier.

Census bureau projections for 1980 estimated that Colorado was on the
borderline between (1) retaining its five congressional seats or (2) increasing its
delegation from five to six. The actual census count now indicates that the
delegation will increase to six.

Several interesting options can be considered for the upcoming congressional
redistricting, and the potential for political conflict is high. There are Republican
majorities in both chambers of the state legislature, but they confront an incumbent
Democratic governor who would probably veto any blatant gerrymandering. (It is o
not entirely clear that the governor has the constitutional authority to veto a Q
reapportionment measure, but most students of the question seem to feel that the oc
governor does have this authority.) The possibility of a deadlock between the 2
Republican legislature and the Democratic governor will probably restrain the GOP §
from overly ambitious efforts to win partisan advantage from the redistricting.
However, opportunities for advantage will still exist, and the Republicans will take
these opportunities into account as they try to draw "favorable districts." g



With six congressional districts replacing the present five, about the only f
certainty of the upcoming redistricting is that most—or all—of the new districts will "
bear little resemblance to the old districts. Obviously, one entirely new district will
be created; and while some congressional boundary lines may remain the same, most
will have to be shifted, some drastically. In addition to the complications created
by the additional district, present lines will have to be changed to account for the
state's uneven population growth in the past 10 years; the basic pattern has been
rapid growth in suburban areas and in some middle-sized towns contrasted with slow
growth or decline in Denver, Pueblo, and many small towns and rural areas.

There are many options at this time for redistricting Colorado's seats in the
U.S. House of Representatives, and any speculation is so preliminary that it would
be futile to offer detailed analyses of the available choices. However, a few brief
observations are in order. Metropolitan Denver will have three entire congressional
districts and a portion of a fourth. It is likely that the present Denver district will
be retained in somewhat recognizable shape, since the present Democratic incum-
bent from that district describes the possibility of dismembering Denver as
"despicable," and such action would almost surely generate a lively political
squabble. Nonetheless, it is possible that the Republican General Assembly will be
tempted to split apart Denver and attach various sections of the city to the
surrounding, Republican-oriented suburbs. On the other hand, the Republicans may
decide to structure an urban Denver district so overwhelmingly Democratic that
Democratic votes would be "dumped" or wasted there. Under this strategy, the
Republicans would write off Denver as overwhelmingly Democratic; but in sacri-
ficing this one seat, they would all but assure that the other two to three
metropolitan seats would be Republican.

Historically, the western (mountain) portion of Colorado has preferred to be in
a single district. At present, it is divided between two districts, and pressure will be
exerted on the legislature to reconstitute the West Slope as a single district. If a
West Slope district is drawn, however, some counties from east of the mountains
will have to be included in order to bring the district's population into line with the
other five districts.

Reapportioning Colorado into six congressional districts will raise many
controversial issues. The General Assembly may begin the task in 1981 and
complete its efforts before the end of the year. However, it is more likely that the
redistricting plan will not be seriously addressed and finished until the spring of
1982.

The General Assembly and the Colorado Reapportionment Commission
While congressional district lines are drawn by the General Assembly, a special

Colorado Reapportionment Commission (CRC) is responsible for reapportioning the
General Assembly itself. The CRC was authorized by an amendment to the
Colorado constitution, approved by the voters in 1974. The vote was 386,725 (60

O percent) for and 255,725 (40 percent) against the amendment. The amendment
Q reflected dissatisfaction with the efforts of the General Assembly to reapportion
oc itself following the 1970 census. Advocates of the amendment argued that the
2 General Assembly could not draw its own redistricting plan in a disinterested
^ manner; the process was too political and divisive, and personally the members had

too much at stake.

o
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The Colorado League of Women Voters was the principal sponsor of the 1974



considerable support also came from Democrats and independents.
a m ^ j ^ ^ controlled the General Assembly, naturally tended to oppose the
gepublica ^ 9 <~nce t h e a m endment fs adoption, some Republicans have considered
amendme • r e y i s i n g i t j 5U t t h e y have not acted. So the Colorado Reapportionment

pealing - f i - 1 9 g l d 1 9 g 2 i t i d

v General Assembly on the basis of 1980 census figures.

(1)

(2)

A brief and somewhat simplified description of the composition, functions, and
of the CRC includes the following main points:

Membership: 11 members, of which
(a) four are appointed by the legislative department—specifically, by a

group including the speaker of the House (or designee), the
minority leader of the House (or designee), the majority leader of
the Senate (or designee), and the minority leader of the Senate (or
designee);

(b) three are appointed by the executive branch (the governor);
(c) four are appointed by the judicial department (the chief

justice of the Colorado Supreme Court).
Restrictions on membership:
(a) no more than four commissioners can be members of the General

Assembly;
(b) no more than six members can be of the same political party;
(c) no more than four members can be residents of the same congres-

sional district;
(d) each congressional district must have at least one member;
(e) at least one member must reside west of the continental divide.

The timing of the appointments is specified so that the legislative representatives
make their selections first, then the governor acts, and finally the chief justice
makes his appointments. This schedule allows the restrictions on appointments
(designed to foster a political and geographical balancing act) to be observed
without much difficulty.

(3) Time schedule of action by the CRC:
(a) No later than August 1, 1981, the governor must convene the CRC.
(b) Within 90 days of convening or 90 days from the time census data

are available (whichever is later), the CRC must publish a pre-
liminary plan of reapportionment.

(c) Within 45 days after publication of the preliminary plan, public
hearings must be held in several places throughout the state.

(d) Within 45 days after completing hearings, the CRC must complete
the proposed reapportionment and submit it to the Colorado
Supreme Court for review as to compliance with Article V,
Sections 46 and 47, of the Colorado constitution (see below).

(e) The Colorado Supreme Court may approve the reapportionment
plan or return it to the CRC with reasons for disapproval. If the
plan is returned, the CRC must revise it and return it to the
Supreme Court within 20 days.

(f) When finally approved by the Court, the reapportionment must be
filed with the secretary of state for implementation by March 15,
1982.

(4) Constitutional standards for General Assembly districts (from Article V,
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Sections 46 and 47, of the Colorado constitution):
(a) Districts should have nearly equal population, with no more than a

five percent deviation between the most populous and the least
populous districts.

(b) Districts should be compact and contiguous,
(c) Except when necessary to meet the equal-population requirement,

"no part of one county shall be added to all or part of another
county in forming districts. Within counties whose territory is
contained in more than one district of the same house, the number
of cities and towns whose territory is contained in more than one
district of the same house shall be as small as possible."

(d) Consistent with (a), (b), and (c), "communities of interest (including
ethnic, cultural, economic, trade area, geographic, and demo-
graphic factors) shall be preserved within a single district when-
ever possible."

The constitutional provisions for equal population, compactness, and contiguity
have normally caused few difficulties in drawing district lines in Colorado. Like-
wise, the instruction not to divide counties and municipalities "except when
necessary" has not been a major problem—largely because it is not an absolute
requirement.

Somewhat more unusual in the Colorado constitution, and much more pro-
ductive of conflicting interpretations, is the command that "communities of
interest . . . shall be preserved," consistent with the requirements for equal popu-
lation, compactness and contiguity, and undivided political subdivisions. The CRC is
bound to face considerable difficulty in defining some of the terms involved, let
alone in applying those terms to the actual redistricting. Which ethnic groups, for
example, merit preservation in single districts? What relative weights should be
assigned to "demography" and "geography" in determining district lines, and to
"cultural" factors and "trade area" considerations? It is likely that the CRC will
find itself badly split on some of these questions; on the other hand, we may be
speculating about problems which can be resolved relatively easily.

The CRC will keep the Republicans from drawing General Assembly lines to
their liking. However, some demographic trends (e.g., growth in the suburbs)
indicate that Republican domination of the General Assembly could very well
continue throughout the 1980s, unless there is a drastic shift of political currents in
Colorado. Not all Democrats are pessimistic (nor all Republicans optimistic), but
the odds seem to be that the Republicans will control the Colorado General
Assembly during most of the decade to come.



CONNECTICUT
I. Ridgway Davis

rtionment
Until the 1960s, the Connecticut legislature (the General Assembly) stood as

of the prime examples of malapportionment in the United States. In the state
H^use of Representatives, for example, the capital city of Hartford, with a

nulation of over 177,000 in 1950, had only two representatives; while the little
t wn of Union, with a population of 261, also had two representatives. The formula
for the lower house provided for a minimum of one representative for each of the
169 towns and an additional legislator if the population rose over 5,000. Some towns
which were under 5,000 population, such as Union, had been given two legislators
under a previous formula and were permitted to retain both of them. On this basis,
the lower house reached the considerable size of 294 legislators by 1960. By this
time, too, voters representing only 12 percent of the state's population could elect a
majority of the representatives.

The state Senate had 36 members in 1950, elected from single-member
districts. The legislature had created the Senate districts in 1903, basing them upon
population; but between 1903 and the reapportionment revolution of the 1960s, there
was not a single major revision in the districts. The result was a Senate in which
voters constituting 32 percent of the state's population in 1960 could elect a
majority of the senators.

Politically, the malapportionment of legislative seats in Connecticut meant
that the Republicans controlled the lower house and the Democrats controlled the
Senate. This fact underlay the stalemate that developed in the 1950s and early
1960s over the issue of reapportionment. In 1953, for example, there was an
attempt in the legislature to revise the Senate districting plan in order to bring the
Senate districts into line with population changes indicated by the 1950 census. A
number of well-known Democrats, however, fearing that their party would lose
control of the Senate under the new plan, succeeded in having the Senate
Redistricting Act of 1953 overturned in the Connecticut Supreme Court of Errors. \j
The Court majority ruled that the act violated the state constitution, since it was
not enacted at the next session after completion of the 1950 federal census. The
majority argued that since the census was officially completed by October 30, 1950,
the 1951 session of the General Assembly, not the 1953 session, was the session next
after the completion of the census. This decision meant that no further action could
take place until the 1961 session of the legislature, after the completion of the 1960
census.

o

Additional proposals for redistricting the Senate were suggested in 1961 by the S



Cooper Committee to Study the Problem of Redistricting the Senate. However,
none of the recommendations was adopted. In the early 1960s, then, Connecticut's
politicians were still deadlocked over the issue of reapportionment. Republicans
were content with the lower house's districting on a geographic basis, but they
complained about the inequities of the Senate's districts. Democrats stood firm
against any changes in the Senate that might weaken their position.

Reapportionment Revolution of the 1960s

Once the reapportionment revolution began to take shape with the U.S.
Supreme Court decision in Baker v. Carr (1962), a group of Connecticut voters
sought a judical remedy for the malapportionment of the legislature. The key
Connecticut case of Butterworth v. Dempsey (1964) began in the federal district
court and challenged the basis of apportionment in both houses. Leaders of the
major political parties were among the petitioners in the case and were regarded as f
spokesmen for their respective party organizations. The Democratic leadership, f
under John Bailey, argued in support of the plaintiffs' call for reapportionment of \
both houses. The Republican leadership, under A. Searle Pinney, presented a brief I
which advocated a change in the Senate districts, apportioning them on the basis of J
population; however, the Republicans called for no change in the House, which they I
claimed should remain districted on existing geographic lines. ]

By a two-to-one vote, the federal district court ruled in the Butterworth case {
in favor of the plaintiffs. The court ordered reapportionment of both houses of the I
Connecticut legislature solely on the basis of population. The Republicans then \
appealed the case to the U.S. Supreme Court, where it became Pinney v. Butter- I
worth. For a short time, the Connecticut case stood at the threshold of being the )
key case in the reapportionment revolution. However, on 3une 16, 1964, one week f
before the Connecticut case was decided, the Supreme Court handed down its
decision in the Alabama case of Reynolds v. Sims (1964). In deciding the
Connecticut case on June 23, the Supreme Court affirmed the lower federal court's
decision with reference to the Reynolds case.

Connecticut, one of the few states whose legislators serve two-year terms,
was faced with a November election in 1964 and a decision rendering its system of
representation unconstitutional. During the summer of 1964, the legislature
attempted to comply with the federal court order. The Democrats who controlled
the Senate were eager to redistrict both houses, since 1964 appeared to be a
favorable year for Democratic candidates. The Republicans were reluctant to be
rushed into redistricting, however, and feared the loss of the lower house. By
September, a stalemate was apparent, and the Republicans asked the federal court
for cancellation of the 1964 state legislative election. The federal district court
complied with the request, and also appointed Morris Davis, a computer expert from
Yale University, to draw up a plan for redistricting both houses. The court ordered
the legislators to redistrict both houses and to call a state constitutional convention

t- to revise the state constitution. The legislators elected in 1962 were allowed to
O continue serving, but they were not permitted to convene in regular sessions or to
^ pass any other legislation until the court orders were followed.

^ In late January 1965, party leaders finally reached agreement. The legislature
g passed a new single-member district plan for both houses and called for a

constitutional convention in July 1965.2/ The agreement was a political compromise
worked out between John Bailey and A. Searle Pinney. The leaders expressed the

S sentiment that it was the best plan that could be expected under the circumstances.



drawn with reference to voting statistics and clearly could be deemed a
effort. The computer expertfs plan was shelved and his assignment ended,

district court also allowed the General Assembly to assume its normal
dutVs'as a legislature.

The constitutional convention met in July and recommended changes in line
, t^e new redistricting scheme. The revised constitution was submitted to the

w l
 c t o r a t e in December 1965 and was ratified. The new legislative article called for

h establishment of districts in the General Assembly that were consistent with
federal constitutional standards.3/

Implementation of Reapportionment, 1966-70, Implementation of the plan was
fleeted in the election results of 1966-70. Party control in the Senate did not

*?ange as the Democrats continued to dominate the upper chamber. In the 1967
° ssion' the Democrats held 69 percent of the Senate seats, followed by 66 percent
? 1969* and 53 percent in 1970. Republicans had hoped that reapportionment might
lfjlow them to win control of the upper house, but their hopes were not realized.

In contrast to the Senate, the House had been a bastion of strength for the
Republicans. Only once in the twentieth century had the Democrats won control
over this body, and then only by a narrow margin. The postreapportionment
elections, however, brought a dramatic change in the partisan makeup of the House.
While it was expected that Democrats would fare better than previously (partly
because the state's four largest cities—Bridgeport, Hartford, New Haven, and
Waterbury—now elected 22 percent of the House membership, whereas before they
had elected only three percent), the extent of the Democratic victories after
reapportionment was most impressive. Democrats held 66 percent of the House
seats in the 1967 session, 62 percent in 1969, and 56 percent in 1971. The 1965
reapportionment had proven to be a tremendous advantage to the Democratic party
in legislative politics, since Democrats now dominated both houses of the legis-
lature.

Redistricting: 1971-80

The Process; 1971-72, The Connecticut constitution, as revised in 1965, makes
the following requirement for redistricting: "The establishment of districts in the
general assembly shall be consistent with federal constitutional standards." 4/
Redistricting procedures, as outlined in the constitution, involve three stages. At
each stage, it is possible for the responsible agency to enact a redistricting plan. In
the event that no plan can be agreed upon at stage one, the process flows to stage
two, and then, if necessary, to stage three. In 1971-72, all three stages were
followed, and the federal and state courts also had a hand in the process.

Stage one placed the responsibility for redistricting in the hands of the
General Assembly, following the completion of the federal census. In 1971,
therefore, the General Assembly began to work on a plan. However, the con-
stitution also set an April 1 deadline for completion of a legislative plan; it provided
that such a plan had to be approved by a two-thirds vote of the total membership.
The deadline did not allow sufficient time for the General Assembly to act, and the
two-thirds requirement practically ensured that no plan could be adopted unless it
reflected a bipartisan effort. The General Assembly failed to meet the April 1
deadline.
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Stage two provided for the appointment of an eight-member commission by
the governor. Bipartisanship was assured by requiring that the governor appoint the
persons nominated by four legislative leaders: the president pro tempore of the
Senate, the speaker of the House, the minority leader of the Senate, and the
minority leader of the House. Each legislative leader designated two members of
the commission, which was required to finish its work by July 1. A districting plan
had to be approved by at least six members of the commission. Such a plan would
then be sent to the secretary of state for publication and implementation. 1 |

Following the failure of the legislature to draw a redistricting plan in 1971, a
commission was appointed and got down to work. Assisting the commission, in an
unofficial capacity, were John Bailey, state chairman of the Democratic party, and
Brian Gaffney, the Republican state chairman. Despite considerable effort,
however, the commission could not reach an agreement by the July 1 deadline.
Although reports indicated that all but a few districts had been agreed upon, June
ended and no plan was forthcoming.

The redistricting process then moved on to stage three, which called for the
appointment of a three-member board. Bipartisanship was protected in the f
selection of two members. Two of the appointees were to be selected from among f
Connecticut Superior Court judges, one by the speaker of the House and the other by i
the minority leader of the House (thus assuring bipartisanship). These two judges I
then had the authority to choose the third member of the board, who could be any \
voter in the state of Connecticut. I

The political nature of the stage-three procedure was immediately apparent: \
The speaker of the House appointed Judge Leo Parskey, who had been a prominent f
Democratic leader, counsel to the Democrats at the state constitutional convention, [
and an architect of the 1965 reapportionment plan. The minority leader of the J
House, for his part, appointed Judge George Saden, a former Republican state
senator and Republican delegate to the state constitutional convention. The third [
appointment was the crucial one. Finally, Judges Parskey and Saden agreed to |
appoint Judge John Thim, an associate justice of the state Supreme Court. This *
appointment was a real coup for the Republicans. Judge Thim had previously been a *
prominent GOP leader and Republican speaker of the House. Politically, the
balance was broken: The Republicans had two members on the board and the
Democrats one member. The board had a deadline of October 1, 1971, and any plan
had to be approved by two members in order to take effect. The judges worked
through the summer. Judge Parskey, the Democrat, deplored the refusal of the
other two judges to utilize computers to come up with a strictly mathematical plan.

Judges Saden and Thim agreed on a plan by the deadline and sent it to the
secretary of state for publication. Judge Parskey, of course, opposed the plan. The
incumbent secretary of state, a Democrat, stalled for time, forcing the Republicans

fc- to institute a mandamus proceeding in the state courts to require her to publish the
O Saden Plan. Upon advice from the state attorney general, another Democrat, the
£ secretary of state finally published the Saden Plan, which then took on the full force
ĵ of law.

§ Judicial Challenge of the Saden Plan. According to the Saden Plan, there
would be 36 Senate districts and 151 (down from the previous 177) House districts.
The mean population for the Senate districts was 84,228 and for the House districts

<o 20,080. The largest and smallest Senate districts deviated by +.88 percent and -.93
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making for a maximum deviation between any two Senate districts of 1.81
rcen > ^ ^ House, the largest deviations were +3.93 percent and -3.90 percent,
rcent. H d i i 783rcent.pe

Thereto
maximum deviation between any two House districts was 7.83

^ -n c r eating the districts for the House, the board had divided the
of many towns.

A number of Democratic voters brought a case in federal district court
v. Meskill, Meskill being the governor of Connecticut), alleging that the
violated the equal protection clause of the Fourteenth Amendment

^ere w a s too much variation in the size of the districts. The Democrats
becau ontencjecj tha t the House districts violated the Connecticut constitution,
Article III, Sec. ft, which provided that:

Each assembly district shall be contiguous as to territory and shall elect no
more than one representative. For the purpose of forming assembly
districts no town shall be divided except for the purpose of forming
assembly districts wholly within a town.

Th Saden Plan had split 47 of the state's 169 towns to form districts, creating
tricts of odd shapes and sizes. The Democratic plaintiffs also alleged that in
me communities there were voters who were inadvertently left out of any district.

While these were the legal grounds for the suit, the real basis of the complaint was
the Democratic leadership's fear that the party would lose control of the Senate

der the new plan and could possibly even lose control of the House. The
Democrats alleged that the Republicans had gerrymandered enough districts to win
a majority of seats in both houses.

In March 1972, Cummings v. Meskill was decided by a unanimous decision of
the federal district court, which held the Saden Plan unconstitutional. The plan was
found to violate the equal protection clause of the Fourteenth Amendment, since
the districts deviated too much from the ideal size. Therefore, the plan could not
be used in any election. The federal district court appointed Robert H. Bork, a Yale
University law professor, to draw up a plan of fair and legal districts. Thus, the
lower court had prohibited the use of the Saden Plan and had appointed a person to
create a plan acceptable to the court.

Republican Chairman Brian Gaffney immediately requested a review of the
lower court ruling by the U.S. Supreme Court. The case became Gaffney v.
Cummings, which was not decided until 3une 1973. In the intervening period, the
Connecticut state courts (Miller v. Schaffer, 1972) and a federal district court judge
ruled that a slightly revised version of the Saden Plan should be used for the
legislative election of November 1972. As expected, that election resulted in a huge
Republican victory, the delighted GOP coming away with 23 of the 36 Senate seats
(64 percent) and 93 of the 151 House seats (62 percent). The Republicans1 skillful
political and legal tactics of 1971 and 1972 had borne fruit; but there was still worry
that the U.S. Supreme Court would throw out the Saden Plan and require yet another
round of redistricting.

The Gaffney v. Cummings Decision (3une 1973), In 3une 1973, the U. S.
Supreme Court decided the Gaffney v. Cummings case by a 6-to-3 vote. The Court
reversed the lower court decision and upheld the Saden Plan. The majority
contended that minor deviations from mathematical equality did not involve
discrimination under the equal protection clause of the Fourteenth Amendment.
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Justice White, in his majority opinion, recognized that the Saden Plan was drawn up
with the conscious intent to achieve in the Connecticut legislature a rough
approximation of the statewide political strengths of the Democratic and Repub-
lican parties. White remarked:

But neither we nor the district courts have a constitutional warrant to
invalidate a state plan, otherwise within tolerable population limits,
because it undertakes, not to minimize or eliminate the political strength
of any group or party, but to recognize it and, through districting, provide
a rough sort of proportional representation in the legislative halls of the
state.5/

The state Republican party chairman was delighted with the ruling, and later
contended that John Bailey, the Democratic leader, was overly concerned about the
decision. According to the Republican leadership, the Democrats were not as
adversely affected by the Saden Plan as they seemed to think. Later events proved
this opinion to be accurate; but for the moment, the Democrats had to live with the
loss of both houses of the legislature to the opposition party.

Legislative Politics, 197fr-80. The ultimate Democratic victory for John
Bailey and the Democrats came in 1974, when Democratic candidates captured a
majority of seats in both houses of the legislature. The year's stunning results gave
the Democrats 29 seats (81 percent) in the Senate and 118 seats (78 percent) in the
House. In addition, the first woman governor in the history of the state, Democrat
Ella Grasso, was elected. The heavy loss sustained by the Republicans was due
partly to the popularity of the Democratic gubernatorial candidate and partly to
Republican problems on the national scene as a result of Watergate. The carefully
engineered Saden Plan did not protect the Republican legislative candidates against
this onslaught.

The elections of 1976 and 1978 proved only slightly better for the Republicans,
In 1976, Republicans regained 7 seats in the Senate and 25 seats in the House.
However, this still left the Democrats in solid control with 22 Senate seats (66
percent) and 93 House seats (62 percent). In 1978, legislative races were linked once
again to the gubernatorial election, in which the voters returned the popular
Governor Grasso to office. (On December 31, 1980, Governor Grasso resigned from
office for health reasons; she was succeeded by Democratic Lieutenant Governor
William A. O'Neill.) In the legislature, Republicans lost four seats in the Senate and
ten seats in the House. The Democrats thus maintained more than a two-thirds
majority in both houses for the 1979-80 session, with 72 percent of the seats in the
Senate and 68 percent in the House. Such victories were not thought possible in
1971-72 when the Democrats were worried about the Republican Saden Plan.

Overall, the Democrats have fared very well in the Senate since 1974. They
have controlled 21 of the 36 seats throughout this period, while the Republicans
have had unbroken control over only 9 seats. The other six Senate seats have swung
between the two parties. Winning percentages in the 1978 election also demon-
strated the strength of Democratic candidates. More than half of the winning
Democrats received in excess of 60 percent of the vote, while this was true for only
two of the successful Republican candidates.

Democrats have had unbroken control over 89 House seats since 1974, while
Republicans have held 28 secure seats. The remaining 34 seats have swung between
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1978 House elections, the Republicans did not even run
districts, while the Democrats declined to challenge the
two districts. Winning percentages were large for theC hrcans y

**e rats in 1978, since Democratic candidates received more than 60 percent of
^ e m ° te in 67 districts. On the other hand, Republican candidates won 60 percent
^ vote or more in only 15 districts.

THP Process. Connecticut legislators are gearing up for the 1981 redistricting.
^ t e constitution, as amended in 1976, still provides for a three-stage process

t/a districting plan able to be adopted at any stage. Stage one places the sole
nsibility for redistricting on the legislature, which is required to appoint a

reS^Dortionment committee consisting of eight members, four senators and four
r e a esentatives. Bipartisanship is preserved by the requirement that the president
reP t e mpore of the Senate, the minority leader of the Senate, the speaker of the
S-Tuse and the minority leader of the House must each appoint two members of the

mmittee. This committee advises the legislators on reapportionment. Under a
C° titutional a m endment approved by the voters in November 1980, the legislature
C<ill meet in special session in the summer of 1981 to consider only redistricting, and

v legislative plan will become law if it is adopted by a two-thirds vote of the total
membership by August 1.

Stage two will become effective if the legislature fails to enact a plan by the
appropriate date. The governor will appoint a commission of eight members, two of
whom are designated by the president pro tempore of the Senate, two by the
minority leader of the Senate, two by the speaker of the House, and two by the
minority leader of the House. This bipartisan group selects a ninth member whose
only qualification is that he must be a voter in Connecticut.

Full authority has been given to the nine-member commission to draw up a
plan which, if approved by at least five members, is sent to the secretary of state.
The secretary of state will then publish the plan and it will become law. If the
commission fails to act by October 30, stage three will be set in motion.

The state Supreme Court has jurisdiction in stage three. The secretary of
state notifies the chief justice of the Supreme Court that the legislature and the
commission have been unable to come up with a plan. The Supreme Court may then
take action by filing its own plan with the secretary of state by January 15, 1982.

Problems and Prospects. Among the potential sources of trouble for the 1981
redistricting, there is the possible loss of population in Connecticut's major cities,
which could result in the loss of seats in the Senate and the House. Preliminary
census figures in July 1980 indicated a possible decline of 30,000 in Hartford's
population and of 10,000 in the population of New Haven. Political leaders and
voters may challenge the official figures for their communities once these are t~
known, and this will increase the difficulty of the legislature in drafting a o
redistricting plan. C

In the election of November 1980, Democrats retained control of both houses
of the legislature but they lost the two-thirds majorities that would have given them §
control over the redistricting. Therefore, redistricting will have to be a bipartisan
effort in 1981, and no bipartisan leadership committees are now working on
redistricting. The major concern is for the redistricting authority to reach CD



o

I
oo

agreement on a plan and have it ready for state legislative elections in November
1982.

Connecticut's 1981 redistricting agency, the legislature, is attempting to plan
carefully for redistricting. The Legislative Management Committee has been
authorized to negotiate a contract with the Michigan computer firm of Market
Opinion Research to carry out a sophisticated study of the Connecticut legislative
districts. The legislature will provide the firm with political data and Census
Bureau tapes, and the firm will be asked to devise a system for analyzing actual or
proposed districts for population deviation and degree of compactness. The
computer system should also have the capacity to assign political data to the census
units or other specified areas. Displays and printouts from the system must be in a
form understandable to the average person. The computer firm will charge
approximately $245,000 for its services. In all, the legislative leaders estimate that
the state will spend about $300,000 for assistance in carrying out redistricting in
1981.6/

While there is no doubt that political bargains will have to be struck in order
for the legislature to achieve bipartisan agreement, Connecticut could well be on
the way to a quiet and relatively harmonious redistricting session. Democratic
control of the legislature continues, but the Republican leadership is alert to fashion
new districts that are more favorable to GOP candidates. It is unlikely that the new
plan will resemble the Saden Plan.
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DELAWARE
James R. Soles

History
The original constitution of Delaware, adopted in 1776, provided for an upper and

lower house with equality of representation in each for the state's three counties.
? tense county loyalties prevented any consideration of a system of representation
h sed on population, and each county was given three members in the upper house

d seven representatives in the lower house. Equality of representation for the
Aunties was again followed in 1792 upon the occasion of the first revision of the
fundamental law. At that time each county was again given three representatives in
the Senate and seven in the House of Representatives. However, there was a
oroviso that, by a two-thirds vote of both houses, there could be an increase in the
membership. It was further provided in the revised constitution, however, that the
Senate should never be more than one-half nor less than one-third the size of the
House. These same provisions were retained in the revision of 1831.

The constitution that was enacted in 1897 did away with complete equality of
representation among the counties, in that it gave the city of Wilmington, in New
Castle County, two members of the Senate and provided Kent and Sussex Counties
and New Castle County outside of Wilmington with five senators. At this time, the
city of Wilmington's population was greater than that of the population of New
Castle County outside the city; Wilmington's population exceeded the total popu-
lation of each of the other two counties.

Consistently, for almost a century, any effort made to bring about a reapportion-
ment in either house to provide the more populous areas of the state with equality
of representation met with steady opposition and ended in failure. Soon after the
Supreme Court's ruling in Baker v. Carr, a suit was instituted challenging the
apportionment of the Delaware legislature and seeking an injunction to prevent the
holding of future elections under the existing apportionment. At the time the suit
was filed, the 17 Senate districts in the state varied in population from 4,177 to
64,820, and the 35 representative districts ranged in population from 1,643 to
58,228. Districts containing only 22 percent of the total state population elected a
majority of the Senate, and slightly less than 20 percent of the state's citizens lived
in districts that could elect a majority of the House.

Following the filing of the apportionment suit, a special three-judge district ^
court stayed the proceedings to give the legislature time to take appropriate action. §
In January 1962, the legislature amended the constitution to provide for a
reapportioned General Assembly of 35 representatives and 21 senators. In April of
the same year, the district court held that, despite the new apportionment £
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amendment, the state's legislative apportionment featured gross discrimination in
violation of the equal protection clause. The U.S. Supreme Court affirmed the
district court's holding that both the constitutional apportionment of 1897 and the
apportionment scheme embodied in the constitutional amendment of 1963 were
unconstitutional.

The General Assembly, left without constitutional provision for legislative
apportionment, then passed legislation in 1964 providing for a House of 35 members
and a Senate of 18. Under this scheme, the largest senatorial district had a
population of 27,715 and the smallest a population of 20,743; and in the House the
largest district had a population of 13,982 and the smallest a population of 11,017,
The minimum percentage of the population necessary to elect a majority of the
Senate was 52.58, and the minimum percentage of population necessary to elect a
majority of the House was 48.96. The greatest plus and minus deviations from the I
average in the Senate populations were +11.78 percent and -16.36 percent; for the *
House the figures were +9.23 percent and -13.60 percent. This reapportionment was $
challenged in the courts, and in 1967 a three-judge U.S. district court held that the I
1964 reapportionment permitted population deviations between districts that were |
excessive. The court required that the legislature again be reapportioned to remedy •
this defect. When the legislature again reapportioned itself, it narrowed the I
deviation between the districts and provided for a Senate of 19 members and a »
House of 39 members. |

Redistricting in the 1970s j

The reapportionment following the 1970 census provided for a Senate of 21 ;
members and a House of 41 members. For the first time in the state's history, the I
boundaries of the three counties and the city of Wilmington were breached in
drawing district lines. However, these were small breaches, and it is basically
accurate to say that the present apportionment gives the city of Wilmington six f
representatives, New Castle County outside of Wilmington 23 representatives, and f
Kent and Sussex Counties six representatives each. The apportionment of the [
Senate gave Wilmington 3 senators, New Castle County outside of Wilmington 12 \
senators, and Kent and Sussex Counties 3 senators each. At the time of the 1971 [
reapportionment, the greatest percentage deviations in actual versus average I
population per seat for the Senate were +1.4 and -0.9; for the House the maximum !
deviations were +2.6 and -2.3. |

|
The Republican party controlled the governor's office and both houses of the [

legislature at the time of the 1971 reapportionment; the redrawing of district lines
was primarily, therefore, in one party's hands. The plan was enacted by the
legislature along strict party lines amidst charges from the Democrats that a
number of districts had been gerrymandered to assist the Republicans in maintaining
control of the legislature. However, whatever efforts may have been made along
those lines, they were unsuccessful to the extent that the Democrats in the
intervening years have at times controlled both houses of the legislature.

Redistricting in the 1980s

The seventies have not seen the population growth in the state that took place in
the 1960s, but some population shifts and growth will pose at least minor problems
for redistricting. Preliminary census figures indicate it is likely that for the first
time in the state's history the two smaller counties, Kent and Sussex, will have
unequal representation in the House, with Kent losing and Sussex gaining a seat. In



r stle County it is likely that the city of Wilmington, with a declining
^.Qn win lose one or two seats to the more rapidly growing suburbs. There

pp 9 ^ | j t t j e sentiment for changing the size of the legislature, so the same
appears ^ o u s e an(j Senate districts will likely remain, whatever redrawing takesnumber OJ.
place.

Although legislation proposed by Common Cause was introduced in the 1980
• s of the legislature to establish a nonpartisan commission to undertake the

Se$fllOredistricting, it was amended to provide that the legislature had to approve the
1 plan. The bill as amended failed to pass the legislature. Common Cause will

^A btedly continue to press for the establishment of a nonpartisan commission,
U ^ is almost certain that the actual redistricting will be undertaken by the
bUt lature and that partisan considerations will dominate the process. At present
le^lSHouse is controlled by the Republicans and the Senate is controlled by the
n^mocrats. Such a division of power is likely to make the redistricting process both
Hfficult and lengthy, with considerable negotiation and compromise necessary to
ecure an acceptable plan. A concern for incumbents has frequently been an

Sportant factor in the past and will likely be a major consideration in 1981.

Conclusion

The present Delaware legislature consists of a Senate of 21 members and a
House of Representatives of 41 members. There is unlikely to be any change in the
size of either house in the 1980s' redistricting, but population growth and shifts will
necessitate some redrawing of district lines. The legislature will undertake this,
responsibility, and the decision-making process will be dominated by partisan
considerations. Divided party control between the two houses will make the
redistricting more difficult and lengthy, but there do not appear to be any major
difficulties, other than partisan conflict, in the way of making the minimal changes
that will be necessary.
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FLORIDA
Manning J. Dauer
Michael A. Maggiotto
Steven G. Koven

State legislative and congressional reapportionment have been significant
issues in Florida since the 1950s. The primary reason is simple: Over the past 30
years, Florida's population has more than doubled, making the state the eighth
largest in the country. The U.S. Bureau of the Census places Florida among the
three states which gained over two million people from 1970 to 1979, and among the
five states which experienced more than a 30 percent population growth in the same
nine-year period (see Table l).l/

TABLE 1

Florida Population Increase
1950-80

Decade

1950-60

1960-70

1970-80*

Percentage Increase Population Increase

79

38

36

2,180,000

1,832,000

2,453,000

*1980 figures are estimates.

The 1950s
During the 1950s, apportionment of the Florida legislature was governed by

provisions of the state constitution of 1885 which allowed the legislature to
reapportion itself. Because the state constitution decreed that no county could have
more than one senator, a mere 17.2 percent of the population, all from rural
districts, elected a majority of the 38-member Florida Senate. 2/ A comparable
situation existed in the Florida House. The constitution provided that each county
must have one member and entitled the five largest counties to three each. 3ust
17.7 percent of the population, again all from rural districts, controlled a majority
of the 95 House seats.
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. a peculiar provision of the Florida constitution, reapportionment of the
e took place at mid-decade. To prepare for this, in 1955 Governor LeRoy

legi^atur -ntecj a reapportionment study commission, of which Manning J. Dauer,
CollinS aP^of t h i s article, was a member. For the commission, the percent
co-autno . ^ j e x cited above was developed for Florida and later for all other states,
populati ^ i n c j e x Was later cited by the U.S. Supreme Court in Baker v. Carr. The
This pfr

 recommended a revision of the state constitution to reduce the disparity
conntf11 ^ distribution of legislative seats and the distribution of citizens. The
betwee cajjecj a special session of the legislature which met between June 6 and
govern ^ 1955, to consider the commission's recommendation. This was the
Septern ^ ^ ^ ^ special reapportionment sessions to be called by Florida governors
[nrthe°next decade.

A three-fifths vote of each house was required to propose an amendment to
onstitution, but at no time during the next decade could such a majority be

th?.°vecj for any measure that would seriously alter the distribution of legislative
16 What constitutional amendments were proposed by the legislature during this

provided no significant change in the status quo and, accordingly, were
cted overwhelmingly by the voters. The upshot of this stalemate was the

^iarization of the legislature into a majority rural bloc (the "pork chop gang") and a
P°norjty urban bloc (the "lamb choppers"). This stark division had both structural
rnl

cl pOiicy ramifications. The speakership of the House and the presidency of the
S nate, along with the chairmanships of key committees, were controlled by the
"pork choppers." Tax measures favored rural areas; receipts from the pari-mutuel
tax for example, were divided equally among the 67 counties. Road funds and
education appropriations also favored rural areas. No general laws, such as general
planning authorization legislation, could be passed (although some cities secured
planning authorization by local action or by local ordinance). The result of this
polarization was a complete deadlock, broken only after the U.S. Supreme Court
case of Baker v. Carr in 1962. 3/

The 1960s
Following Baker v. Carr, the 1965 Florida case of Swann v. Adams (1) ^/struck

down the Florida constitutional provisions for geographical representation; the U.S.
Supreme Court instructed the state legislature to reapportion on the basis of
population. The legislature attempted a new reapportionment, but the Court
declared it invalid in Swann v. Adams (2) 5j in 1966 and ordered the U.S. district
court to enforce its own districting plan if the legislature failed again.

In the meantime, Dauer had been admitted as an amicus curiae party to the
Swann case as early as 1965, and his 1967 brief presented a plan for reapportionment
which was adopted by the three-judge federal district court in the 1967 case Swann
v. Adams (3). 6/ The Dauer plan provided for a Senate of 48 members and a House
of 119 members, with some multimember and some single-member districts, using
single counties or groupings of counties for the districts. A population variation of
no more than five percent above or below the ideal district population was provided
in this reapportionment system. These districts remained in force in Florida from
1967 until the reapportionment of 1971, following the 1970 census.

It should be observed that the court-mandated 1967 reapportionment plan
transferred many legislative seats from the rural panhandle of Florida to central and
south Florida. This area of the state contained the bulk of Republican strength.
The outcome, as Table 2 shows, was an increase in Republican representation in both



TABLE 2

Republicans and Democrats in the Florida Legislature

Year

1961 Senate
1961 House

1963 Senate
1963 House

1965 Senate
1965 House

1967 Senate
1967 House

1971 Senate
1971 House

Actual
Democrat

37
88

43
109

42
102

28
78

32
79

Districts
Republican

1
7

2
16

2
10

20
41

16
38

Republican
Percentage

.03

.07

.04

.03

.05

.09

.42

.35

.30

.32

Source: Manning J. Dauer, "Florida, the Different State," in The Changing Politics
of the South, ed. W. C. Havard (Baton Rouge: Louisiana State University
Press, 1972), p. 123.
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the House and the Senate. Between 1965 and 1967, the number of Republicans in
the Senate increased from two to 20. At the same time, the number of Repubicans
in the House increased from 10 to 39. Thus, an important step was taken to increase
two-party competition at the state and local levels.

The governor called a special session of the legislature in the summer of
1967 to consider total revision of the Florida state constitution, including a
complete new reapportionment plan. The 1965 legislature had authorized creation
of a Constitution Revision Commission, so this commission's work was considered in
detail by the legislature and was presented, with some modification, to the voters in
November 1968 and was adopted as the 1968 constitution. The reapportionment
article provided for a Senate of no fewer than 30 and no more than 40 members and
a House of no fewer than 80 and no more than 120 members. The districts could be
either single- or multimember districts and were to be equal in population. Counties
and cities could be divided, and the legislature was to make its apportionment the
second year after the decennial census. If the legislature failed to redistrict in its
regular session, the governor was required to call a special session. The state
Supreme Court was empowered to review the apportionment, and, if the legislature
failed to properly apportion, the court could order corrections and instruct the
legislature to try one last time. If the legislature failed again, then the state
Supreme Court would draw up the districts.



in the 1970s
In accordance with the 1968 constitution, the 1972 Florida legislature

tioned strictly according to population. The state attorney general asked
reapP01* suggest principles which he in turn would recommend to the legislature.
Dauer ^ were: (1) no legislative district should vary from another by more
The Pr l^ p e r c e n t ; (2) districts should be as compact as possible; (3) counties and
than ° y b e divided; (4) a combination of single-member and multimember
c\tie* ts could be used. These were then sent to the special House Reapportionment
diStriC-ttee and, following public hearings, were adopted by that body. The Senate's
Conrufl o m m i t tee followed similar rules regarding population variation. The result
specia e a ch house presented a plan for the maximum number of members
WaSK zed in the new state constitution: 40 senators and 120 representatives. The
*ut j t j o n variation from one district to another was under one percent. U.S.
popu a e n u m e r a t i o n districts or tracts were the population units used to construct
c e n S ^ t and city and county boundary lines were disregarded. Table 3 shows the

of single- and multimember districts in each chamber.

TABLE 3

Number of Single- and Multimember Districts in Florida House
and Senate Reapportionment in 1972-81*

^ ^ Apportionment

5 1-member districts

7 2-member districts

7 3-member districts

House Apportionment

21 1-member districts

5 2-member districts

3 3-member districts

5 4-member districts

6 5-member districts

5 6-member districts

Districts

21
40

21

10

9

20

30

30
120

•Florida, Statutes 1977, Title III, Ch. 10.06, pp. 31-32.
c
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The use of multimember districts has been a feature of Florida government
since the state was admitted to the Union in 1845. A system of multimember
districts, or at-large elections, has also been followed in almost all elections for £



county commissions, school boards, and most city commissions, especially in those
cities following the city-manager form which is popular in Florida. Proponents
believe such electoral arrangements prevent ward politics and parochialism. That
multimember district systems long antedated the segregation issue deflects the
charge that it was adopted to avoid desegregation. None of Florida's counties has ?
come under the Voting Rights Act of 1965 (as amended in 1975) because of
discrimination against blacks. However, in 1975, the U.S. Department of Justice
issued an order requiring ballots in Spanish in five Florida counties. The effect of
this on the 1982 reapportionment will be that all changes in district lines in these f
five counties will have to be cleared with the Department of Justice in accordance I
with the Voting Rights Act and in accordance with criteria established by the
Justice Department.

The 1972 redistricting plan was upheld by the state Supreme Court in the case *
in re Apportionment Law (1972). 7/ Another challenge was made in 1972 before the
three-judge federal court in Woolfson v. Near ing. 8/ Dauer acted as expert defense §
witness in this case on behalf of the state. One criticism advanced in Woolfson *
concerned broken city and county lines and whether such actions were fair to local
government. The NAACP also attacked multimember districts as discriminating f
against minorities. The court upheld the plan, nonetheless. The 1972 and |
subsequent elections of the state legislature were held under the 1972 reapportion- *
ment plan. x-i

Recently, the legislative districts have been attacked as discriminating against
minorities. However, in October 1980 the Florida state Supreme Court ruled in the
case of Milton v. Smathers that multimember districts are constitutional because
there is no evidence of intent to discriminate.

Regarding gerrymandering, a few of the House and Senate districts drawn in
the apportionment plan of 1971 have been criticized. But so far court pleas on this
topic have been unsuccessful. |

In 1977, under a provision of the 1968 constitution, a new Constitution I
Revision Commission was appointed by the governor. The 37-member commission
held hearings around the state, including hearings on Section 16 of Article III, the
reapportionment section of the state constitution. As a consequence of testimony
by minority representatives and by representatives of the Republican party and the
Association of Florida Conservatives, the commission adopted a plan sponsored by
Common Cause for single-member districts, a bipartisan reapportionment commis-
sion, an antigerrymandering provision, and instructions to maintain city and county 1
boundaries when possible. Altogether, the Revision Commission adopted eight
different constitutional revision propositions, which were not required to pass the
legislature but were placed directly on the ballot for the 1978 general election. All
eight propositions, including the proposed changes in reapportionment procedure,
were defeated.

Thereupon a coalition headed by Common Cause of Florida and including the
Q NAACP, the state Republican party, the State Conservative Association, and others
g began to pressure the legislature to place the Common Cause plan on the ballot as a
£j constitutional amendment to be considered by the voters at the 1980 general

election. When it became evident that the legislature would not enact such a
proposition, the coalition sought to place an initiative on the ballot in the 1980

£ general election. Common Cause was active in the effort, but the local



1 . result,
were

. of the NAACP and the Republican party did little work. As a r
organizatl° 250,000 signatures (eight percent of the 1976 presidential vote)
the necess y A u g u s t 1980 deadline, and the drive failed.
pOt secured oy

e have been several effects of reapportionment on the legislative process,
h average number of Republicans in each chamber has been increased from

First, tixe three percent before 1967 to an average of 30 percent from 1967 to
only tw(^ s a result, while one-party domination by the Democrats continues,
date. ^ input has become much more significant. Second, there has been a
Republic^ majOrity power from the rural areas to the urban. At the same time,
transfer ^uce(^ a numerical transfer of seats from north Florida to central and
this has P ^ Before reapportionment, a majority of legislative seats were in north
south ^^J ^ j s a r e a has less than one-third of the seats, while central and south
Florioa.^^ ^^ two-thirds. Immediately in 1967 this ended the domination of the
^°V\c chop gang" in the Democratic party. For the first time, after 1967, speakers
"V h House were elected from south Florida urban areas, including Richard
°* * rew from Miami and Terrell Sessums from Tampa. Legislators from these
Pettig included four or five blacks in the House. The urban legislators
areasselves divided within the Democratic party into liberal and conservative blocs,
t atters such as expenditures, the Democratic conservatives united with Repub-
? n "s to produce a moderately conservative level of expenditures for welfare

8 rams education, and social programs. However, the Democrats coalesced again
^r roduce a majority for conservation programs, women's rights, the enactment of
t 0 ew state constitution, the ending of segregation, and transfers of many types of
a te spending, such as that for the establishment of state hospitals, from rural to
S ban areas of the state. The general character of state politics was thus
Democratic, but a moderate conservatism persisted as to expenditures on state
programs.

There have been several important policy consequences of reapportionment.
Although the Florida legislature has not adopted the Equal Rights Amendment, a
considerable amount of legislation was adopted during the 1970s placing Florida in
the forefront among Southern states in guaranteeing women's rights. In 1972 a state
Comphrehensive Planning Law was enacted, and the legislature also adopted
considerable legislation to protect the environment. While Florida's rank in support
of education has not changed among the states, the legislature has redistributed
available funds to more populous counties, and the same appropriation pattern has
developed since reapportionment in the redistribution of road funds.

The final census results announced by the director of the census in December
1980 show that Florida will secure four more U.S. House of Representative seats.
This increases the size of the Florida congressional delegation from 15 to 19 and
increases the electoral vote from 17 to 21 for presidential elections.

The legislature elected in 1980 will confront the thorny question of redrawing
congressional and state legislative boundaries once again. Undoubtedly, the
arguments concerning multi- versus single-member districts will continue, especially
since, during the 1970s, the Florida House of Representatives averaged only five Q
blacks per session and none were elected to the Senate. And while it is true that g
minority groups do influence the election of whites in multimember districts, the -J
extent of that influence remains an empirical question. In the state argument
continues as to whether or not multimember districts actually dilute the voting
strength of blacks. For instance, in a five-member district which includes a number 2



of blacks, all candidates, unless voting is completely polarized on a racial basis
usually seek to gain black support. The outcome is that blacks most often can
influence four or five seats in the legislature rather than only one or two. Such
would not be the case if the vote were polarized on a racial basis, but this situation
does not prevail in most of Florida. Another problem as to racial groups and single.,
member districts is the lack of concentration of blacks in the same compact area.
In most Florida cities, black residential areas are predominantly segregated; but
such areas are scattered in most counties and cities, except in those cities with over
500,000 population. The point is that, as in many other Southern cities, blacks in
Florida cities are segregated but not in a single pocket. There are multiple pockets
scattered in different areas of the same city, without enough blacks in any one
pocket to create a majority for a legislative district. Even in cities of over 500,000
such as Miami, Tampa, Jacksonville, Ft. Lauderdale, and St. Petersburg, there would
not be more than one or, at most, two legislative districts per city with a majority
black population. As a result, it is doubtful that more than two additional black
majority districts could be created even if only single-member districts were
allowed. In Dade County (Miami) perhaps two or three majority Hispanic districts
could be constructed. Similarly, Republicans would gain a few seats in several
larger counties now predominantly Democratic; but they would lose an equal number
of seats in several large, predominantly Republican counties. In short, even under a
single-member districting scheme, the overall racial, ethnic, and partisan com-
position of the legislature would not be altered dramatically.

Summary and Conclusions

Florida is one of the most rapidly growing states. In the state legislature the
battle before reapportionment was between two factions of the Democratic party,
one representing urban areas, the other—and majority—being rural. After
apportionment this has changed to a two-party contest between Republicans and
Democrats. Within the legislature some coalitions transcend party lines, but these
are largely conservatives, whether urban or rural, versus moderates and a very few
liberals. Blacks have made considerable progress in securing offices in county, city,
and school board elections, even with at-large or multimember districts, but there
remain disproportionately fewer blacks in the state legislature. Finally, much
energy has been devoted to the enactment of legislation concerning the environ-
ment, women's rights, and the redistribution of state funds geographically. Not all
the changes are due to reapportionment, but it has had an important and lasting
impact.

In conclusion, it may be stated that at its November 1980 session, the Florida
legislature authorized reapportionment committees of each house to prepare plans;
the lawmakers agreed, however, not to consider legislation until the April 1982
session. Common Cause of Florida has set as its number one priority in the next
redistricting the securing of single-member districts.
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NOTES

1. U.S. Bureau of the Census, Population Growth Reports, Series P27, No. 876.
2. At the time, the largest county, Dade, contained more than one million

people, while the smallest, Liberty, had approximately 2000.
3. 369 U.S. 186.
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GEORGIA
Keith R. Billingsley
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Between 1961 and 1974, Georgia enacted 17 major reapportionment
plans.J[/ The ten U.S. House seats were reapportioned four times—1961, 1964, 1971,
and 1972; the Georgia Senate, six times-1961, 1962, 1967, 1968, 1971, and 1972; and
the Georgia House, seven times—1961, 1965, 1967, 1968, 1971, 1972, and 1974.

From 1961 to 1968, the Georgia General Assembly attempted to respond in
redistricting to the 1960 census and to increased pressure from the courts to create
districts of equal population. From 1971 to 1974, the Assembly attempted to
respond to the 1970 census and the new pressures from the U.S. Justice Department
to enforce compliance with the Section V provisions of the Voting Rights Act of
1965. Additionally, during the decade of the 1970s, the General Assembly and its
reapportionment staff dealt with hundreds of plans for reapportioning such local
political bodies as county commissions, city councils, school boards, and the boards
of local police, water, and fire districts.

Redistricting in the 1960s
Georgia began the 1960s with some of the worst malapportionment in the

nation. In 1960, for instance, the Georgia House had a ratio of largest to smallest
district populations of 98 to 1. This disparity arose from provisions of the Georgia
constitution of 1877, as amended in 1920. The constitutional formula for House
apportionment provided the 8 largest counties with three representatives each, the
30 next largest counties with two representatives each, and the remaining counties
with one representative each. This formula remained constant even as the number
of counties in the state changed. By 1960, Georgia had 159 counties—the current
number—and 205 House seats.

The number of representatives per county under the House formula was also
used in conducting statewide elections in the Democratic primary, under what was
known as the Neill Primary Act of 1917. (Recall that until recently, the Democratic
primary was the only election that mattered in Georgia.) This act provided that
each county would have twice the number of votes as it had members in the Georgia
House and that these votes would be cast as a unit for the winner in the county
returns. The act thus established what is generally known in Georgia as the county-
unit system. This method of deciding elections was modeled closely after the
national electoral college, and it gave rise to some of the same "evils" generally
attributed to the national system. In dozens of instances from 1918 to 1960,
candidates with a minority of the total popular vote used the county-unit system to
defeat candidates with a clear popular majority.2/



As time went on, the tremendous growth of urban centers such as Atlanta
generated considerable pressure for changing the county-unit system; but appeals
for change to the legislature fell on deaf ears. It is not hard to see why. Many key
elected officials owed their jobs to a system which was unresponsive to population
shifts. Legislators from many rural counties faced the certainty that apportionment
according to population would eliminate their legislative seats. Reapportionment
bills had to pass both the House and the Senate and then face the governor. None of
the principals could see much benefit from changing the system; most could see only
possible harm.

This lack of response from the lawmakers set the stage for the novel judicial
involvement in what had been considered the business solely of the legislature and
the governor. The key federal and Georgia court cases of the 1960s have been
reviewed adequately elsewhere.^/ Beginning in 1962, the Georgia legislature and
the courts began the now familiar cycle of court orders followed by incomplete
legislative response. By 1968, however, the General Assembly had enacted
apportionment plans providing districts for the House and Senate which came within
10 percent of the ideal district populations for Georgia. Even if one allows for error
in some of the population estimates, it is probable that no district was off by more
than 20 percent. By the middle of 1968, both the courts and the legislature were
aware that a new census was coming; and, with a sigh of relief, both decided to
allow the apportionment of 1968 to stand until new population figures were available
in 1971.

Redistricting in the 1970s ft/
The legislators elected in 1970 knew they had to confront the issue of

reapportionment early in 1971. The legislative leadership, particularly in the House,
decided to face the issue of population equality directly. The goal for the 1970-71
session was to create congressional and state districts of near-exact population
equality. To facilitate the redistricting task, the General Assembly—led by the
speaker of the House, George T. Smith—entered into a contract with the University
of Georgia to create a task force of faculty, students, and technicians to provide
basic population data, supporting maps, a computer program for accessing and
tabulating census data "on-line," and a group of trained assistants to work as needed
with legislators in Atlanta. The result of this contract was the establishment of the
Legislative Reapportionment Service Unit at the university's Institute of Govern-
ment. The object of the university's involvement was to remove from the
legislature all of the technical burden associated with processing census data. The
politics of the process, however, remained in the hands of the legislators.

Beginning in May 1971, the university task force prepared all of the required
items; and by July, the apportionment committees in both houses were busily
engaged in drafting alternative plans. The Senate committee worked on the U.S.
House and the Senate plans; and the House committee worked on the U.S. House and
House plans. Early in the process a political decision was made to report only total
population figures for the various census subunits—all race data were deleted. This
decision turned out to be a serious error.

In September 1971, the General Assembly met in special session to reapportion
the congressional, House, and Senate districts. During this session, 10 congressional
districts, 180 House districts, and 56 Senate districts were drawn. On November 5,
1971, the three districting plans were submitted to the U.S. Justice Department for
the preenforcement review required by the Voting Rights Act. The Justice
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Department objected to all three plans, lodging the most serious objection to the
House plan. As a result of this objection by Justice, the 1972 regular session of the
General Assembly passed a slightly different set of plans; and this new set was
submitted to the Justice Department on March 15. On March 24, 1972, the attorney
general expressed objections to the House plan; specifically, the Justice Department
objected to all 32 multimember districts in the House plan on the grounds that such
districts tended to dilute unnecessarily the voting power of black citizens.

The General Assembly decided at this point that it had gone far enough in
ensuring minority rights, and it refused to change any of the House districts. The
Justice Department then filed suit in federal district court.

Soon thereafter, the district court issued an injunction against holding
elections under the 1972 House plan. Unfortunately, the qualifying time for the
1972 elections was rapidly approaching, and Georgia Attorney General Arthur Bolton
appealed to the U.S. Supreme Court for a stay against the lower court's injunction.
The appeal was granted. The 1972 elections were held on time and the repre-
sentatives were allowed to serve their full terms.

The U.S. Supreme Court finally held a full review of the dispute between
Georgia and the U.S. Department of Justice; and on May 7, 1973, the High Court
upheld both Justice's right to review the Georgia plan and the judgment of Justice
Department attorneys in their continued challenge to JJ> districts of the Georgia
House. (The Justice Department had dropped its challenges to 17 other districts
when it became obvious that the objections would have to be defended in court.)

During the hearings in the above case, Georgia had requested that, if the
decision were to support the Department of Justice, then Justice should be directed
to provide a specific listing of the districts which would be subject to further
review. On August 16, 1973, the Justice Department filed its listing and added four
districts to the 15 previously challenged successfully. Georgia, however, took the
position that the attorney general had approved these four districts in the past and
that he was therefore acting without authority in seeking to review them now.
Georgia filed its objection to the addition of the four districts in the district court,
which, on September 14, 1973, upheld Georgia's position.

This victory was, however, a relatively minor one. Between June 1973 and
February 1974, the House and its staff ground away at the almost insurmountable
problem of satisfying incumbent legislators in subdividing the 15 multimember
districts while at the same time meeting the requirements of population equality
and racial balance. There was little joy in the Georgia Assembly when the final plan
was signed on February 25, 1974. Because of the extensive informal negotiations
with the Justice Department which preceded adoption of the plan, the attorney
general elected not to object to this apportionment act. It appears that the 1974
House plan, then, like the 1972 congressional and Senate plans, will remain in effect
until repealed by the 1981 apportionment act.

S What's in Store for the 1980s?
§ It took Georgia almost 10 years to adjust to the idea that districts must be
£j substantially equal in population. It took only another five years for legislators to

adjust to the idea that the political rights of racial minorities must be protected not
only in registration and voting but also in the construction of representative

S districts. It would be pleasant to predict that the 1981 redistricting process will
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benefit from both lessons and that the legislature will draw districts both equal in
population and acceptable to the U.S. Department of Justice. At best, however,
such a prediction would be premature.

Preliminary census figures indicate that the population of Georgia has changed
considerably during the past decade, both in its size and in its distribution. There
are more Georgians, but the rural areas have declined in population while the
central cities have lost residents to the surrounding suburban counties. These
population shifts may affect most noticeably those districts containing significant
numbers of black voters. For this reason, it is quite possible that the legislature will
have to use a new set of rules in order to draw districts that will stand up under
Justice Department scrutiny.

An additional concern for 1981 is the fact that more and more legislators are
learning to use the census figures and will thus feel capable of constructing their
own plans; inevitably, the first order of business in all these plans will be to take
proper care of the constructor. As more and more individuals become involved in
the redistricting process, compromise becomes more difficult, and the costs in time
and money go higher.

Georgians have learned three lessons about redistricting in their state: The
districts must be equal in population, they must protect the voting power of black
citizens, and there is always a new lesson to be learned.

NOTES

1. Much of Georgia's reapportionment history is summarized in Albert B.
Saye, A Constitutional History of Georgia, 1732-1968 (Athens: University of Georgia
Press, 1970), pp. 412-26. Sayefs high school text, Georgia History and Government
(Austin, Tex.: Steck-Vaughn, 1973), pp. 230-37, also provides a surprising amount of
material, including maps, which should be of interest to scholars studying apportion-
ment. The reader should be aware, however, of Sayefs bias against change in
districting—especially change forced by the federal courts.

2. Saye, Constitutional History, pp. 415-17.
3. See the two Saye volumes previously cited.
4. Much of this section is drawn from an unpublished internal staff report to

the General Assembly, titled "History of Georgia Reapportionment11 (n.d.). I thank
Linda Meggers for providing this document.
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HAWAII
Richard H. Kosaki

Introduction

Hawaii became the fiftieth state of the Union in 1959 after having been a U.S.
territory since 1900. Hawaii's experience with reapportionment generally reflects
the experience of the other American states, although Hawaii's history and
geography provide unique challenges to the application of reapportionment criteria
in the state. In a 1965 reapportionment case, a U.S. district court stated:

Hawaii is unique in many respects. It is the only state that has been
successively an absolute monarchy, a constitutional monarchy, a republic,
and then a territory of the United States before its admission as a state.
Because each was insulated from the other by wide channels and high
seas . . . and historically ruled first by chiefs and then royal governors,
after annexation the seven major, inhabited islands of the State were
divided up into the four counties of Kauai, Maui, Hawaii and the City and
County of Honolulu. 1/

More than in the other 49 states, geography plays a crucial role in any
reapportionment plan for the state of Hawaii. Hawaii is not only separated from the
other states by a large expanse of ocean, but the major populated islands within the
state are themselves separated from each other by international waters. The
grouping of the inhabited islands into the four counties of Hawaii, Maui, Honolulu,
and Kauai is politically significant and has been used to form the basic units for all
reapportionment plans.

The major population movement of this century, from rural to urban, is clearly
seen (Table 1) in rapid shifts from the rural counties of Hawaii, Maui, and Kauai to
the urban City and County of Honolulu (island of Oahu).

Thus, the major reapportionment problem for Hawaii has been one of providing
the rapidly growing urban area with its proportionate share of legislative repre-
sentatives, and this problem has been highlighted even more dramatically by the
fact that Hawaii's basic districts are islands with obvious and fixed boundaries,
separated from each other by ocean waters.

| The Territory of Hawaii, 1900-59
g The Organic Act, creating the Territory of Hawaii in 1900, provided for a

popularly elected legislature consisting of a Senate of 15 members and a House of
Representatives of 30 members. Four multimember Senate districts and six

So multimember House districts were designated; the boundaries of the Senate and
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TABLE 1

Population Distribution in Hawaii, 1900-70

Year

1900

1920

1940

1960

1970

Honolulu

58,504

123,496

257,696

500,409

630,528

(H%)

(38)

(48)

(61)

(79)

(82)

All other counties

95,497

132,385

165,074

132,363

139,385

(H%)

(62)

(52)

(39)

(21)

(18)

Total

154,001

255,881

422,770

632,772

769,913

Source: U.S. Census Reports

KAUAI

NIHAU
3

KAHOOLAWE
(Uninhabited)

HONOLULU
3,734

Map 1: Population Density by Island: Hawaii, 1970

(persons per square mile)



House districts were coterminous, with the first senatorial district (island of Hawaii)
and the third senatorial district (island of Oahu) divided into two representative
districts. The initial apportionment reflected the population distribution at that
time.

TABLE 2

1900 Apportionment, Hawaii Territorial Legislature

Senate

House

(H%)

Honolulu

6

12

Hawaii

S

(27)

Maul

3

6

(20)

Kauai

2

(13)

Total

15

30

The Organic Act also provided (Sec. 55) these specific words on reapportion-
ment: "The Legislature, at its first regular session after the census enumeration ;'
shall be ascertained, and from time to time thereafter, shall reapportion the ^
membership in the senate and house of representatives among the senatorial and '?
representative districts on the basis of the population in each of said districts who «$
are citizens of the Territory." That the Territorial Legislature ignored this *
provision and never initiated any action to reapportion itself should not be surprising
to students of American politics.

In Hawaii, this ignoring of the law on reapportionment did not go unchallenged.
The Hawaii Supreme Court in 1942 followed the then well-known precedent and said
of reapportionment that "the question is political and not justiciable." 2/ The Court
further explained: "By section 15 of the Organic Act it is provided that each house
of the legislature shall be judge of the elections, returns and qualifications of its f
own members. This power, coupled with the well-recognized independence of the j
legislative branch of the government, forbids our interference with legislative |
expediency. The duty of reapportionment rests upon the legislature and with the i
expediency of its observance the judiciary has no concern." 3>/ f

But in 1955 a citizen's suit to require reapportionment was filed in the federal |
district court. kf The court took jurisdiction of legislative reapportionment by L
making a distinction between a territory and a state, and then applied the federal 1
statutes and found that the legislature's failure to reapportion "has deprived the f
plaintiff of certain constitutional rights. We have held that the defendants1 f
(legislators') conduct has violated the equal protection of the laws and due |

^ process." 5/ #

§ This decision was appealed, and the U.S. Court of Appeals dismissed it as
moot, 6/ for, in the meantime, Congress had amended the Organic Act to reap-
portion the legislature in the manner set forth in the then proposed state

S constitution for Hawaii.



The Constitutional Convention of 1950

As part of the drive to attain statehood, the citizens of the Territory held a
constitutional convention in 1950 to draft a "hope chest" constitution. Among the
major items for discussion were the composition and apportionment of the legis-
lature. The convention increased the size of the legislature, the Senate growing
from 15 seats to 25 and the House from 25 seats to 51. While it reapportioned the
House according to "population" and assigned 33 (or 65 percent) of the seats to the
City and County of Honolulu, the convention assigned only 10 (or 40 percent) of the
Senate seats to Honolulu; thus, the rural counties were assured of retaining their
dominance in the Senate. In fact, to assure continuance of an outer-island majority
in the Senate, the 1950 constitution contained a proviso (later to be declared
unconstitutional) that no change could be made in the Senate reapportionment
formula unless "approved by a majority of the votes tallied upon the question in each
of a majority of the counties" (1950 Constitution, Art. XV, Sec. 2).

The 1950 constitutional convention paid much attention to the population base
that should be used for reapportionment purposes. It noted that one of the reasons
the Territorial Legislature never reapportioned itself was because the Organic Act
directed that reapportionment be determined on the basis of "citizen population,"
and such statistics were not readily available. The convention considered "total
population" and other variations and finally settled upon "registered voters" as the
best basis for reapportionment. This use of "registered voters" was later to be
upheld in the courts due to certain unique conditions in Hawaii, especially the large
numbers of military personnel and tourists in the islands. 7j

This 1950 constitutional convention proposal for reapportionment was enacted
into law by Congress as an amendment to the Organic Act. Thus, Hawaii's
legislature was reapportioned for the first time since 1900, effective with the
elections of 1958—a year before statehood.

In 1959, as a state under the provisions of the constitution drafted in 1950,
Hawaii's House of Representatives was further reapportioned so that the City and
County of Honolulu gained three more seats—one from each of the other counties.
The Senate apportionment remained the same.

The 1960s

Reynolds v. Sims had its repercussions in Hawaii. 8/ Three weeks after that
decision, Hawaii's attorney general offered opinions stating that the apportionment
of both houses of the legislature was unconstitutional. Several citizens brought
action in the state Supreme Court, and it ruled that the Senate apportionment was
invalid. 9/

The governor attempted to take the lead and offered his own reapportionment
plan to a special session of the legislature, but the legislature could not agree on any
plan. There followed a series of complex events in which the courts, while retaining
jurisdiction, discreetly attempted to persuade the legislature to lead itself out of
the reapportionment "thicket" (Holt v. Richardson and Burns v. Richardson). The
results were an interim Senate reapportionment plan (first disapproved by the
federal district court but later approved by the U.S. Supreme Court) adopted for the
1966 elections and eventually the calling of a constitutional convention to formulate
a permanent plan. \0_l
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The 1968 Constitutional Convention

The principal task of the 1968 constitutional convention was reapportionment;
thus, it is not surprising that, of the 82 delegates, k2 (or 51 percent) were either
legislators or ex-legislators. Much time was taken on the floor of the convention in
discussions over where specific district lines should be drawn.

The apportionment recommendations of the convention were presented to the
voters as three separate proposed amendments to the constitution. \\J These
concerned (1) apportionment and districting of the legislature; (2) provisions for
future reapportionment; and (3) minimum representation for basic island units. All
three amendments were ratified.

Using registered voters as the population base, the convention instituted a
two-tiered apportionment process. The members of each house were first ap-
portioned among the four basic island units coinciding with the counties of Hawaii,
Honolulu, Maui, and Kauai. The second step involved the drawing of district lines
within each basic island unit, the districts of each island to contain an approxi-
mately equal number of registered voters.

The resultant apportionment plan, based on the distribution of registered
voters at the time of the 1966 general election, showed the population dominance of
the City and County of Honolulu, which ended up with 19 (or 76 percent) of the
Senate seats and 38 (or 75 percent) of the House seats. The most unsettling effect
of Hawaii's application of the one man-one vote edict, however, was that the least-
populated island, Kauai, was in danger of being reduced to only one—or even just a
fraction of one—representative. With this in mind, and out of sympathy for Kauaifs
incumbent legislators, the 1968 constitutional convention provided (in legally
separable clauses) that (1) no basic island unit should receive less than one member
in each house, and (2) each basic island unit should be represented by at least two
senators and three representatives, even if this meant that each of these legislators
would exercise only a fractional vote. These provisions were later struck down by
the U.S. district court. \2j

The district court, in reviewing the work of the 1968 constitutional con-
vention, approved of the major aspects of the apportionment plan, including the use
of registered voters as a population base, the division of the state into four basic
island units, and the use of the two-tiered method to distribute the legislators
therein. 1_3/

A major contribution of the 1968 convention was the establishment of an
appointed reapportionment commission to handle the redistricting task in the future,
under the following constitutional criteria:

a. No district shall extend beyond the boundaries of any basic island unit.

b. No district shall be so drawn as to unduly favor a person or political
^ faction.

^ c. Except in the case of districts encompassing more than one island,
districts shall be contiguous.

§ d. Insofar as practicable, districts shall be compact.



e. Where possible, district lines shall follow permanent and easily recognized
features, such as streets, streams, and clear geographical features, and
when practicable shall coincide with census tract boundaries.

f. Where practicable, representative districts shall be wholly included within
senatorial districts.

g. Not more than four members shall be elected from any district.

h. Where practicable, submergence of an area in a larger district wherein
substantially different socio-economic interests predominate shall be
avoided.

The reapportionment commission was to have nine members. The president of
the Senate and the speaker of the House appointed two members each. The
opposition party members in both houses also appointed two members each. These
eight members in turn selected a ninth member, who became the chairman of the
commission. The commission was to convene every eight years, and it was given 120
days to complete its work. Its recommended plan, after publication, would become
law.

The 1973 Reapportionment Commission

Hawaii's first reapportionment commission convened in 1973, and handled its
assignment well. After numerous meetings, public hearings, and consultations with
constitutionally mandated county advisory councils, the commission adopted the
following reapportionment plan for the four basic island units, based on the number
of registered voters at the time of the 1972 general election.

Honolulu

Hawaii

Maui

Kauai
Total

TABLE 3

Senators (V 96)

19 (76)

3(12)

2(8)

1 (*)
25

Representatives (V%)

39 (76)

5(10)

4(8)

3(6)
51

The only change from the 1968 plan that occurred in this initial allocation
among the four basic island units was that Maui lost a representative to Honolulu. It
was again necessary to "balance" Kauai's underrepresentation in the Senate by an
overrepresentation in the House.

The most troublesome aspect of the commission's work in 1973 was the
drawing of lines for new districts—particularly House districts—within each basic
island unit. The commission considered the problem of single-member versus
multimember districts, and ended up following Hawaii's tradition of multimember

i



districts. Only one (Kauai, a basic island unit) of the eight Senate districts is single-
member; of the 27 House districts, only five are single-member.

The 1973 commission concluded its report with some thoughtful recom-
mendations to ease the work of future reapportionment commissions. VtJ Among
the recommendations were the granting of more time for the commission to
accomplish its work, a better dissemination of reapportionment information, the
formation of precincts that were smaller in size, and reapportionment every six
rather than eight years.

The 1978 Constitutional Convention

Among the 103 major and minor amendments proposed by the 1978 consti-
tutional convention (all of which were ratified by the electorate), a few amendments
concerned reapportionment. The convention heeded one recommendation of the
1973 reapportionment commission and lengthened the time provided the commission
to complete its work from 120 to 150 days. However, in contrast to what the 1973
commission had recommended, the convention actually lengthened the reapportion-
ment period from eight years to ten. The convention also assigned the reapportion-
ment commission the new responsibility of congressional redistricting. (The task of
congressional redistricting heretofore had been handled, not without controversy, by
the legislature.)

Discussions over the issue of single-member versus multimember districts
occurred again at the 1978 convention, although the debate on this issue was not as
intense in 1978 as it had been at previous conventions. The committee handling the
question did consider "reducing the limit on multi-member districts," but did not do
so because committee members believed that the reapportionment commission
needed some flexibility. However, the committee did urge the reapportionment
commission "to consider smaller multi-member districts and to consider the four-
member district only when it is impracticable to do otherwise." 15/

Partisanship, Ethnicity, and Redistricting

While the urban (City and County of Honolulu) versus rural (the counties of
Hawaii, Maui, and Kauai) conflict has played a prominent role in Hawaii's reap-
portionment efforts, partisanship has also been a factor. Hawaii's political party
history is an interesting one of extremes—from 1900 to 1955 Hawaii was consist-
ently and predominantly Republican; then, after a brief period of two-party
competition, Hawaii since the early 1960s has been heavily Democratic.

A recent report on the voting behavior of Hawaii's electorate classified the
election districts in terms of partisan voting. On the basis of the 1976 election
returns, 22 of the 27 House districts were classified as "Democratic" or "Heavy
Democratic," only three were classified as "Republican," and the remaining two
were classified as "Marginal Democratic." Ij6/ The validity and persistence of this
pattern seem to be confirmed by the fact that, in the 1980 elections, the Republican
party offered no candidates in 13 House districts classified as "Heavy Democratic"
or "Democratic," and the Democratic party in turn did not field candidates in two
House districts which were identified as "Republican." This suggests that the
political parties are well aware of their areas of voting strength and that the
reigning Democrats, recognizing the easily identifiable pockets of Republican
concentration, have neatly circumscribed and isolated them as self-contained units.

CM
o> But there remains in Hawaii a persistent tendency toward "personality" as



opposed to "party" politics. This can be observed most readily in statewide
elections. Republican Hiram Fongfs success in being elected to the U.S. Senate is an
example of this phenomenon. And while Hawaii was the only Western state to cast
its electoral votes for Jimmy Carter in 1976, the victory over Gerald Ford was by a
margin of only 7372 votes, or two percent of the votes cast for President.

Thus, the Republicans have reason to pay special attention to congressional
districting. Hawaii sends two members to the U.S. House of Representatives. The
1st Congressional District, in which Republican candidates tend to fare better,
encompasses most of urban Honolulu. YJj The rest of the City and County of
Honolulu is combined with the other three counties to constitute the 2nd Congres-
sional District. The larger population increases outside urban Honolulu necessitated
changing the congressional district boundaries in 1976. The Democratic party, in
control of redistricting, chose to add the heavily Democratic districts in Central
Oahu rather than the Republican districts of Windward Oahu to the 1st Congres-
sional District. The Republicans promptly labeled this a "gerrymander." The battle
will be renewed in 1981, as further changes in the congressional district lines will be
required.

The population of Hawaii is ethnically the most diverse among the 50 states,
and ethnic factors also play a role in Hawaii's politics. But ethnicity has rarely been
mentioned as a factor in redistricting. No ethnic group has a majority in Hawaii,
and ethnic mixtures are common. The two largest groups, with approximately 30
percent each of the total population, are classified as "Caucasian" and "Japanese."
The Caucasians are dominant in the Republican party; the Japanese and other
"minorities" are identified with the Democratic party. As there have been
relatively few complaints of partisan gerrymandering in Hawaii, even fewer have
been those attributed to gerrymandering along ethnic lines. There is a conscious
attempt to keep identifiable ethnic neighborhoods intact and to observe this
constitutionally mandated criterion: "Where practicable, submergence of an area in
a larger district wherein substantially different socio-economic interests pre-
dominate shall be avoided."

The 1980s

The reapportionment commission will convene and propose a new apportion-
ment plan for Hawaii in 1981. It is likely that the new commission will continue to
use registered voters as a population base. This being the case, we can determine
likely shifts by comparing the 1978 registered voter distribution with that of 1972,
the year used for the last reapportionment plan.

The reapportionment commission for the first time will have the task of
redrawing congressional district lines. With only two congressional districts in
Hawaii, it is necessary to assign a portion of the City and County of Honolulu to the
other three counties to form the 2nd Congressional District. In the 1978 elections,
the 1st Congressional District, which encompasses mainly Honolulu, had 10 percent
fewer registered voters than the 2nd Congressional District. This was mainly due to
the loss of population in the inner city and gains in the outlying areas. What portion
of the present 2nd Congressional District will be assigned to the 1st Congressional
District will be a sensitive issue in 1981, as it was in 1976, since the final
determination will affect Republican hopes to win a congressional seat in Hawaii. 5

The evident reversal in the 1970s of the population drift from the rural
counties (Hawaii, Maui, and Kauai) to the urban County of Honolulu will be S
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significant to reapportionment in the 1980s. Whereas in 1972 Honolulu had
77.7 percent of Hawaii's total registered voter population, in 1978 it had 76.3 per-
cent. During this same six-year period there were appreciable population increases
in the other counties. These gains for the rural counties may not be pronounced
enough to take seats away from Honolulu, but they do indicate a reversal of the
demographic trend by virtue of which Honolulu repeatedly gained legislative seats at
the expense of the other counties.

The other major demographic change in Hawaii (as evidenced by registered
voter figures) is in the City and County of Honolulu itself, where the inner-city
districts show a loss of population and the suburban districts show significant
increases. An analysis of the 1978 voter registration figures by House districts
shows some absolute decreases in a few inner-city districts, and increases of over 50
percent in two suburban districts. Thus, the reapportionment commission of 1981
will probably have to draw new district lines for most of Honolulu's voting areas.
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17. Hawaii reverses the traditional linkage of the two major parties to urban
and rural constituencies; i.e., the Republicans do better in urban Honolulu, and the
Democrats are strongest in the rural counties of Hawaii, Maui, and Kauai. The
heavy unionization of agricultural workers in Hawaii by the International Longshore-
men and Warehousemenfs Union (ILWU), and the union's identification with the
Democratic party, account for much of this voting pattern.
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IDAHO
Neil D. McFeeley*
H. Sydney Duncombe

History of Redistricting in the State
The 1863 Organic Act, which created the territory that included Idaho, read in

part:

An apportionment shall be made as nearly equal as practicable among the
several counties or districts for the election of the Council and Repre-
sentatives, giving to each section of the Territory representation in the
ratio of its qualified voters as nearly as may be.

This idea of equality of representation continued in the framing of the state
consitution in 1889, as the two-house legislature was apportioned according to the
number of votes cast in the last election. Seats were not strictly allocated
according to county boundaries, but no county was to have less than one represen-
tative to the lower house.

In 1890 the first state legislature met and reapportioned the state. However,
the Idaho Supreme Court declared that reapportionment unconstitutional in 1893
because it denied fair representation to certain counties.jV Starting in 1895, the
legislature enacted new laws reapportioning the state; these laws were a change
from the original apportionment by population because the Senate was now allocated
by county.2/ This one-senator-per-county rule was made a constitutional require-
ment in 1912 (and not invalidated until a federal district court decision in 1965).
The House of Representatives was to be apportioned generally according to
population, first by a 1917 formula based on voting strength and then by 1933 and
1951 formulas based on population, but in all cases with a minimum of one seat per
county. Although formally population-based, in reality the House until the 1960s
was largely representative of counties. The legislative redistrictings of the period
managed to change the apportionment formula but retain the same number of seats
per county, even though several urban centers were rapidly increasing in population.

County representation in both the House and Senate continued throughout the
1950s. The population of Ada County (Boise), the most populous in the state, had

Q *The authors would like to express their appreciation to Bernard C. Borning, whose
works are the major source of information on the history of Idaho apportionment; to
Susan Bennion, research analyst of the Idaho Legislative Council; and to Myran

§ Schlechte, Director of the Idaho Legislative Council.



increased some 32 percent in the decade of the 1950s, and by the 1951 apportion-
ment formula Ada County was allotted six seats in the lower house. Yet, there were
still great inequities in representation. The minimum needed to elect a majority in
the Senate was 16.6 percent of the population and in the House 32.7 percent. The
maximum disparity of population from the population "ideal" for equal
representation was 51.7 percent in the Senate; the largest Senate district had over
93,000 residents, while the smallest had 915. In the House, the disparity went to
91.2 percent, as the district populations ranged from 15,576 to 915. 3/ As a result
of these inequities, an Ada County resident brought suit in state court, alleging that
this apportionment violated the state constitution by unfairly discriminating against
populous counties. Although succeeding in the lower state court, which ruled that
Ada County should have nine House seats, the plaintiff's claim was rejected in 1962
by the state Supreme Court by a 3-2 vote which upheld the 1951 formula.4/
However, opponents of the system of apportionment sought relief in the federal
courts and began a case which ultimately reached the U.S. Supreme Court several
different times. This case was Hearne v. S my lie; it was brought by residents of
Idaho counties with urban centers who argued that their counties were
unconstitutionally underrepresented according to the decisions of the Supreme Court
in Baker v. Carr and Reynolds v. Sims.

While Hearne was proceeding through the federal courts, the 1963 Idaho
legislature enacted a new apportionment formula which gave more weight to
population in allotting seats for the lower house. It allotted one representative for
up to the first 5,000 persons in a county and one more for each additional 10,000.
This increased the number of sets in the House and gave more seats to populous
counties, but still granted 31 of the 44 counties (including 13 with less than 5,000
people) one representative each.

The mid-1960s was a period of turmoil for Idaho reapportionment, just as it
was a period of transition across the nation. The legislature elected in 1964 debated
reapportionment not only in regular sessions, but also in three special sessions
devoted to the topic. The major conflict continued to be between the urbanizing
counties and the rural counties with small populations, which were "legally"
protected by the state constitutional requirement that the Senate should have one
member per county and the House no less than one per county. Meanwhile, Hearne
was proceeding in the federal courts. Early in 1964, a three-judge district court
dismissed the case, arguing that there were no grounds to grant equitable relief; 5/
on appeal, however, the U.S. Supreme Court, a week after announcing its decision in
Reynolds v. Sims, reversed the Idaho decision and remanded the case.6/ The district
court then stayed the suit while waiting for the pending legislative reapportment.
That 1965 redistricting law adopted the federal analogy and used counties as the
basis for Senate membership while using population as the basis for the House. The
House was more equally apportioned than it had been for many decades, although
the population disparities at the extremes were 16.8 percent below the population
mean and 24.1 percent above the mean. As for the Senate apportionment, however,
the 1965 scheme "amounted to a more complicated method of achieving virtually
the same unequal senate apportionment as previously. It was patently a delaying
tactic." 7/

The 1965 Senate apportionment plan was struck down by a three-judge district
court on December 20, 1965, in a decision that declared the Idaho constitutional
provisions requiring one senator per county to be unconstitutional as violative of the
equal protection clause. The court decreed that only at-large elections could be



held until a new law was passed. A special legislative session soon was convened,
and in 1966 the legislature passed the so-called "35-70 plan." This plan divided the
state into 35 districts, roughly equal in population, from which one senator and two
representatives would be chosen. Counties were divided, and some counties lost
their Senate seats. Although there remained some population disparities, the plan
approximated population equality, and the district court upheld the plan.8/

Besides the formal changes in districts, the 1966 reapportionment plan had
other effects on the legislature. For instance, it seemed to influence the
occupational pattern of legislators, at least in the Senate. The percentage of
farmers and ranchers remained about the same in the House but declined in the
Senate, while the percentage of businessmen in the Senate increased considerably.
However, the party composition of the legislature did not change much after 1965,
and the Republican party remained in control of both houses. The policies and
philosophhy of the legislature did not change greatly either.

Redistricting in the 1970s
Idaho entered the 1970s with 35 legislative districts, each represented by one

senator and two representatives. As the legislature met in its 1971 regular session,
the major issue of reapportionment appeared to be how best to adjust legislative
district boundaries to meet shifts in population. There was broad bipartisan support
for redistricting but much concern about its effects on individual districts and hence
on the reelection chances of incumbent legislators.

The U.S. Bureau of the Census made available the results of the 1970 Idaho
census early in 1971, and the governor called a special session on March 22, 1971, to
reapportion the legislature, redraw the congressional district boundaries, and bring
county and state party organizations into line with the one man-one vote prin-
ciple.9/ The legislators met in area caucuses to redraw the district boundary lines
so that the districts were as nearly equal in population as possible. Legislative staff
assisted with population figures but did not develop recommendations.

Problems developed in a few urban areas (Pocatello, Jerome-Twin Falls, and
Boise) where redrawing district boundaries could seriously affect the reelection
chances of particular legislators. Three incumbent Republican senators ended up in
one legislative district in the Boise area, and the district lines were redrawn so that
they did not have to run against one another. In several areas, including Pocatello
and its surroundings, the redrawing of district boundaries seemed likely to affect
whether Republican or Democratic legislators would win election in 1972. In the
Pocatello area the redistricting preserved a safe Democratic district in the city but
also preserved safe Republican seats in surrounding counties. There was a heated
partisan battle over these district lines; the Republicans had the advantage of a
majority in both houses of the legislature, but Democratic Governor Cecil Andrus
threatened a veto if Republican legislators took too partisan a stand. In most
districts, however, the boundary lines were agreed upon without partisan battles,
and a redistricting bill was passed without much controversy. The population
disparity among districts was 19 percent at the extreme, however, and Governor
Andrus, concerned both with this disparity and with "accusations that the measure
involves gerrymandering," allowed the bill to become law without his signature.]^/

The question of population disparity, as well as a question concerning the
inclusion of noncontiguous districts in the plan, were raised before a three-judge

S district court in Summers v. Cenarussa.ll/ That court upheld the Idaho statute:S



The disparity did not contravene the one man-one vote requirement, nor did the
inclusion of noncontiguous territory in the same district invalidate the plan. The
case was appealed to the U.S. Supreme Court, but before a decision was reached
the 1972 legislature acted to redistrict in H.B. 568. The district boundary lines
between Districts 6 and 7 were adjusted so that there was no longer a precinct in
District 7 that was not contiguous to the rest of the district. The boundary between
legislative Districts 33 and 35 was also redrawn so as to reflect the increase in
population in the Pocatello area.

However, the Supreme Court felt these changes were not sufficient. It
reversed the district court decision in Summers, implying that the population
disparity was too extensive._l2/ The case was remanded to the district court, which
retained jurisdiction until the Idaho legislature passed a revised reapportionment
statute in 1974.

The U.S. district court had set a deadline of early 1974 for a new statute. In
its 1974 session the legislature enacted H.B. 538, which addressed the concerns of
the Supreme Court. There were too few people in legislative District 9, so the
legislature transferred some of the people and territory from the growing District
14 into that district. Legislative District 22, which included Mountain Home Air
Force Base, was too large in population because many of the servicemen had not
been counted as residents of Idaho (as they should have been) in the previous
apportionment. The 1974 legislature distributed this excess population among
adjoining districts by redrawing district lines. The previous redistricting plan had
not taken into account some of the student population at Ricks College in Rexberg,
so the legislative district boundaries in that area were redrawn to take into account
all students and to redistribute the area population.

Since 1974, there have been no further legislative district boundary changes in
Idaho. According to the 1979-80 Book of the States, the average number of people
per Senate seat is now 20,371 and per House seat 10,186. All legislative districts in
1979-80 deviated less than 5.5 percent from the average population per seat.

Redistricting in the 1980s

The redistricting process after the 1980 census will probably be much like the
process after the 1970 census. There will probably not be an attempt to change the
current system of 35 legislative districts with one senator and two representatives
per district. Increasing the number of senators or representatives would require
some costly refurbishing of legislative chambers. Decreasing the number of
districts and, consequently, making significant boundary changes in districts would
be opposed by many legislators as hurting their chances for reelection.

Idaho does not have a deadline set by statute for reapportionment after each
decennial census. Knowing this, the U.S. Bureau of the Census has not given high
priority to completing its census figures for Idaho. Officials of the Idaho Legislative
Council, which provides research assistance to the Idaho legislature, do not expect
to receive final census figures for Idaho until late in the 1981 legislative session, or
even after the 1981 session. They expect to do the staff work for reapportionment Q
during the summer of 1981. This staff work will be facilitated if the Bureau of the x
Census, as promised, produces census figures by precinct for more than two-thirds Q
of Idaho's counties. ~~"

The Idaho legislature is expected to redistrict legislative boundaries either in a S



special legislative session in December 1981 or at the beginning of the 1982
legislative session. The legislators are expected to work in district caucuses, as
they did in 1971 and 1972. The major conflicts are not expected to be partisan
battles but rather disputes between legislators from adjoining districts, as each
legislator tries to work out district boundaries that will be to his own political
advantage.
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ILLINOIS
James L. McDowell

Redistricting Prior to 1960

Redistricting of Illinois1 legislative districts proved to be extraordinarily
difficult, if not altogether impossible, during the first half of the twentieth century.
But it was not always that way.

The districts of the Illinois General Assembly were generally representative of
the state's population in the first nine decades after Illinois' admission into the
Union. During this period, population was the only basis for representation in either
house of the legislature, except that the first two constitutions (1818 and 1848)
specified "white inhabitants," and the third constitution (1870) permitted districts to
contain as little as 80 percent of the average district population.

Unfortunately, the districting system established by the 1848 constitution
resulted in largely sectional representation of the political parties in the General
Assembly of the 1860s, along the lines of Civil War sympathies. In the House of
Representatives in 1867, for example, only 8 of the 60 Republican members came
from the southern half of the state, while just 5 of the 25 Democrats came from
districts north of Springfield. In order to deal with this sectional split, delegates to
the state's third constitutional convention in 1869-70 sought to provide a plan of
representation that would reduce sectional partisanship in the legislature and reflect
more accurately the division of party strength in the state. Their solution was
Illinois' unique system of "cumulative voting."

Cumulative voting is a method by which Illinois voters could divide three votes
among candidates in each of the state's three-member House districts—i.e., three
votes to one candidate, one and one-half votes each to two candidates, or one vote
each to three candidates. For 110 years, until Illinois voters abolished this system in
1980 (at the same time that they reduced the size of the House from 177 members
to 118), cumulative voting achieved the desired result. Voters in districts
throughout the state—with an occasional exception in Chicago—sent two repre-
sentatives from one party and one representative from the other party to the House.
This resulted frequently in close partisan alignments in the lower chamber and, in
the twentieth century, in relatively long tenure for many members, who did not
want their districts revised. 6

From 1818 through 1901, the General Assembly followed the mandates of =d
three constitutions and redistricted 14 times as scheduled, generally in conformity
to population growth and redistribution. To be sure, various apportionment acts— _
particularly those in 1882, 1893, and 1901—involved gerrymandering. But while the £
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districts established in these acts may have been drawn for partisan advantage, the
districts allotted to what might be called the two major divisions of the state, Cook
County and "downstate" (i.e., the remaining 101 counties), did basically reflect the
respective populations of these areas. The 1870 constitution called for 51
legislative districts, each electing one senator and three representatives. In the
latter years of the nineteenth century, the General Assembly faithfully discharged
its duty by increasing the representation of Cook County (Chicago) in step with the
increase in the county's share of the state's population. In the 1901 redistricting,
the legislature granted Cook County, with 38 percent of the population, 19 of the 51
legislative districts (37 percent), an increase of four districts over the number
allotted the county in the 1893 act.

However, members of the General Assembly, at the time the only ones
authorized to redistrict, became increasingly aware as time passed that if they
continued to reallocate districts equitably after each decennial census, Cook County
eventually would come to hold a majority of the seats in both chambers of the
legislative branch of government. As the Illinois Supreme Court had held that the
judiciary had no authority to compel the legislature to act in any manner, the Illinois
legislature joined many other state legislative bodies after the turn of the century in
adopting the "silent gerrymander11; that is, the General Assembly simply ignored its
constitutional responsibility to reapportion after the federal census of 1910—and
continued to do so for more than four decades, as successive legislatures proved
unwilling to transfer districts from the downstate area to Cook County in the
proportion indicated by the census figures.

The result of the General Assembly's refusal to act, during a period of
considerable population growth and redistribution in Illinois, was that the legislative
districts established in 1901 became grossly unequal in population. Cook County,
which by 1930 had 52 percent of the state's population, continued to be represented
by only 37 percent of the legislators. Moreover, district populations within each of
the two major divisions of the state varied so widely that, by 1952, the minimum
percentage of the population necessary to elect a majority in the legislature was
26.*.

The basic urban-rural cleavage between the state's lawmakers continued to
stymie redistricting efforts until 1953. In that year, various pressures for reform
and revision of the Illinois apportionment system became great enough to effect a
significant change in the basis of legislative representation.

By the time Republican Governor William Stratton came into office in 1953,
the largest district in the Illinois legislature contained nearly 18 times as many
residents as the smallest, and 28 of the 51 districts contained fewer people than the
constitutionally permissible minimum. Following the custom of most of his
predecessors in the statehouse, Governor Stratton pointed to an urgent need for
redistricting and suggested changing the basis of representation so as to prevent

co political domination of the state by a single densely populated area. Although Cook
6 County had maintained its 52 percent share of the state's population in the 1950
5 census, Governor Stratton's efforts may not have been motivated so much by a sense
=d of justice and fair play as by his realization that much of Cook County's growth now

lay in the Republican-controlled suburban townships. Nonetheless, the governor did
^ succeed where his predecessors had failed: He convinced the Republican-dominated
£ legislature to submit a reapportionment amendment to the electorate in 195*.



The proposed amendment, of course, did not actually redistrict the General
Assembly. First, the voters of the state had to approve the amendment in 1954;
then the 1955 legislative session would be faced with the task of drawing new
district boundaries.

The legislature approved the proposed amendment over the opposition of
legislative leaders from both sides of the aisle in both chambers. Once over the
legislative hurdle, however, the proposal had the backing of Governor Stratton, both
major political parties, a large number of interest groups, and all four of Chicago's
metropolitan daily newspapers. When the proposal finally came before the public,
the voters approved the change in representation overwhelmingly, by a 4-to-l
majority.

The 1954 constitutional amendment created a new set of conditions for
redistricting the Illinois legislature. First, it increased the size of the House from !
51 districts electing 153 representatives to 59 districts electing 177. Second, it *
provided for "permanent11 Senate districts, with "area the prime consideration" in i
determining their boundaries. While House districts were allocated among the city i
of Chicago, suburban Cook County, and downstate on a population basis, with j
redistricting scheduled in 1963 and every ten years thereafter, there was no I
provision made for redrawing Senate districts. The intent of the legislators in *
assigning 18 Senate districts to Chicago, 6 to suburban Cook County and 34 to the f
downstate counties, was to assure permanent downstate control of the upper I
chamber. Thus, while the more rural areas of the state could be expected to lose j
House seats to Cook County, this would be offset in the foreseeable future by their
continuing control of the Senate.

In the long run, the most significant provisos of the 1954 amendment were two
provisions which were designed to encourage the General Assembly to redistrict
promptly in the future. As it was assumed that most legislators would prefer to
redraw their own districts rather than have someone do it for them, the amendment
provided that in the event the legislature failed to act when it was scheduled to
redistrict, a ten-member bipartisan commission, picked by the governor, would
redistrict the House. As a further inducement to the legislature to act, a second
provision mandated that, if the commission failed to redistrict within its allotted
four-month tenure, all House members would be nominated and elected from the
state at large.

These provisions were intended to serve as a kind of "sword of Damocles" to
dangle over the heads of the legislators. However, it was widely expected that the
candle's flame would never reach the slender cord supporting the sword: No
legislator would want the drawing of district boundaries left to a nonlegislative
agency, not to mention running for reelection from the entire state!

There proved to be no real problem with redistricting in the 1955 session.
Each chamber assumed the burden of drawing its own districts, and each agreed to
accept the plan of the other house. Although a conference committee proved a)
necessary to perform some minor adjustments, each house drew districts to please a 6
majority of its members. On 3une 28, 1955, Governor Stratton signed into law the ^
first change in the state's legislative districts in 54 years. -

The 1955 redistricting act substantially improved the representative quality of w
House districts. While there were some extreme population variations (from +138 £
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percent to -19.9 percent of the mean), the theoretical percentage of the population
able to elect a majority of the Illinois House had improved from 26.4 percent prior
to the redistricting to 46.0 percent following the drawing of new district lines. The
representative quality of Senate districts was not greatly improved, however,
because of the use of "area" as the principal consideration in drawing districts!
Some 39 of the 58 Senate districts varied by more than 15 percent from the
population mean (33 being at least that much smaller), and the minimum theoretical
percentage necessary to elect a majority had increased only from 26.4 to 29.1.

Redistricting in the 1960s

The 1954 redistricting amendment required a change in House districts in
1963. In theory, redistricting of the House should have posed no real problem for
the General Assembly in 1963. Exactly half of the state's 102 counties had lost
population in the 1960 census; 38 of these counties were in the southern portion of
the state. The northeastern section of the state had experienced the most rapid
growth, with the greatest increases coming in suburban Cook County and the
adjacent counties of DuPage and Lake. Cook County, with 51.5 percent of the
state's population, would retain 30 of the 59 districts, but only 21 of these (rather
than 23) would go to Chicago. Two districts would be transferred from southern
Illinois to the northeastern part of the state.

In reality, redistricting of the House proved to be an insurmountable problem
in 1963. Originally, this problem was not expected to be related to partisan politics,
for Republicans controlled both chambers of the legislature—although a Democratic
governor, Otto Kerner, resided in the executive mansion. Under the traditional
rules of the game, the Senate played no active role in the House redistricting—but
House Republicans, whose 90-to-86 majority (with one vacancy) was but one more
than the number of votes needed for passage, could not hold their coalition together.
All Democrats voted as a bloc on any redistricting issue, but 15 Republicans—all but
two of them from downstate—refused to support any party plan which took more
than one district from the southern end of the state. Only after nearly a month of
negotiations among the members of the majority party, and only after a compromise
was reached which moved only one district from the southern to the northeastern
part of the state, was the General Assembly able to pass a House redistricting bill—
and then only by the minimum number of votes needed.

While the Senate acted in perfunctory fashion in passing the House redis-
tricting measure, approving it on a near party-line vote at its earliest opportunity,
redistricting was not to be achieved in this session. Governor Kerner, a former
Chicago judge and a product of that city's Democratic organization, had not played
a role in the redistricting negotiations. When the bill reached his desk, he vetoed it.

Citing the fact that two-thirds of the new districts contained less than the
statewide average district population, the governor said he had vetoed the redis-
tricting bill to assure voters a fair voice in state affairs. A Republican-sponsored
lawsuit, seeking to declare the veto null and void, was decided in the governor's
favor, and the state prepared to employ its nonlegislative redistricting apparatus for
the first time.

=J The ten-member redistricting commission appointed by Governor Kerner from
lists supplied by the two state party chairmen was heavily weighted with pro-

^ fessional politicians, and it continued the same partisan squabbling that had
2 characterized the General Assembly session. Specifically, there was disagreement



over whether one or two districts should be taken from the southern end of the
state, and also over whether some Chicago districts should "overlap" into suburban
Cook County so that the city could continue to control 23 House districts.
Republican members eventually agreed to move two districts from southern Illinois
to the northeastern portion of the state, but the two partisan groups could not
resolve their differences over the allotment of districts within Cook County. As a
result, the commission's tenure expired before a redistricting plan could be
presented, and it became necessary to elect all 177 House members from the state
at large in 196ft.

Accordingly, Governor Kerner called the General Assembly into special session
in January 196ft to enact some ground rules for the nomination and election of the
at-large candidates. The laws passed by the special session provided that candidates
would be nominated in 196ft by special party conventions rather than by the direct
primary; that neither major party could name more than 118 candidates (two-thirds
of the membership); and that the state's cumulative voting procedure would not
apply to a statewide election. These provisions were sanctioned by the state
Supreme Court.

The 196ft legislative election confronted Illinois voters with the task of
choosing 177 House members from among some 236 candidates, all presented on
special orange "bedsheet ballots" over three feet in length. It took more than a
month to tally the results of the election. An overwhelming Democratic vote from
Cook County determined that the 1965 legislature would be divided politically—a
Republican Senate and a House with the most lopsided partisan margin in Illinois
history: 118 Democrats and 59 Republicans. This result, combined with the
reelection of Governor Kerner, indicated that redistricting would again be very
difficult in the session ahead.

The redistricting task of the 1965 legislative session appeared doubly difficult
because of another occurrence: the United States Supreme Court decision in
Reynolds v. Sims that both houses of a state legislature had to represent "people,
not trees or acres." Therefore, the makeup of the Senate, as well as that of the
House, was at issue in 1965. In Germano v. Kerner, a federal district court panel did
not order the redistricting of the Senate in 1965, but held that if the legislature did
not act, it would be required to show cause why all senatorial seats should not be
elected at large in 1966. \J

That the redistricting effort was in serious trouble was indicated early in the
session when each chamber passed its bills for both houses and then refused to
consider the measures approved by the other chamber. When the General Assembly
again adjourned without enacting a valid districting plan, the state Supreme Court
assumed jurisdiction over senatorial districting, while the responsibility for redis-
tricting the House went to another commission appointed by Governor Kerner.

Working in conjunction with a three-member federal district court panel, the
Illinois Supreme Court produced a compromise Senate plan that took into con- co
sideration the divergent proposals submitted by the two political parties during the 6
legislative session. Neither wholly pleasing nor entirely alienating either Democrats ^
or Republicans, the court-ordered plan permitted no Senate districts to overlap the =̂
Chicago-suburban boundary, but also awarded 30 of the 58 districts to Cook County.
For the first time in state history, Cook County would have a majority of seats in m
the Senate. The maximum population deviation for the new Senate districts was £
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-7.0 percent from the statewide average, and the minimum percentage of the
Illinois population necessary to elect a senatorial majority was 50.4. In order to
achieve this substantial population equality, the judicial plan split up 12 downstate
counties and divided the pieces among districts and created 14 districts containing
no incumbents. At this point, however, the judicial panel stopped; it did not wish to
enter further into the legislative realm by determining which districts would elect
senators for two-year terms and which for four years. Therefore, the court held, all
58 seats would be filled for four-year terms in the 1966 elections.

The matter of House redistricting was not so easily concluded. After the first
three months of its four-month tenure, the redistricting commission gave every
indication of being hopelessly deadlocked. In the final two weeks of the com-
mission's tenure, however, Democratic members agreed to a Republican proposal
that Cook County House districts be identical to those approved for the Senate;
Republican members, in turn, accepted a Democratic plan for downstate districts
that would permit, if not guarantee, narrow Democratic control of the lower
chamber after most elections. The maximum population deviation for the new
districts was -8.5 percent from the statewide average, and the minimum percentage
of the statewide population necessary to elect a House majority was 49.2. This
latter figure, together with the senatorial index of 50.4 percent, made the Illinois
General Assembly among the most representative in the nation.

Redistricting in the 1970s
Political conditions similar to those which had prevailed in 1965 were again

present in 1971 and served to prevent the General Assembly from fulfilling the
requirements of the new constitution of 1970 by dividing the state into 59 legislative
districts, each electing one senator and three representatives. Again, there was
divided control of the legislative branch. Republicans controlled the House by a 90-
to-87 margin, but the Democrats organized the Senate (which had 29 members of
each party) after the Democratic lieutenant governor cast the tie-breaking vote in
favor of his party's candidate for Senate president.

Although Republican Governor Richard Ogilvie had pledged to sign any
redistricting bill passed by the legislature, the General Assembly once again was
unable to compromise partisan differences. Much of the controversy again centered
on the number of districts to be allotted the city of Chicago. Democrats wanted 20
city districts, a loss of only one, but Republicans wanted to assign the city only 18.
The Republican speaker of the House eventually convinced his chamber's majority to
accept the higher figure, but Senate Republicans refused to go along. This impasse
could not be resolved prior to the constitutional deadline for legislative adjourn-
ment, and the problem once again was handed over to a redistricting commission.

The composition of the redistricting commission under the 1970 constitution
was significantly different from that of the commissions which had operated in 1963
and 1965. Rather than a ten-member group composed of five members of each
political party, the new commission was composed of eight members (no more than

o four from each party), with the leaders of each party in each legislative chamber
O appointing one legislator and one public member to the commission. As it turned
2 out, the House speaker and minority leader and the Senate president each adhered to
=d the letter but not the spirit of the new constitution by appointing themselves and

their principal administrative aides to the commission. The Senate minority leader
^ was ill and could not participate himself, but he appointed his deputy leader and
2 former Governor Stratton.



This group was able to accomplish legislative redistricting in just under one
month, but not without provoking substantial Republican disagreement and some
Democratic discontent over the new districts. With five votes needed to approve
any plan, the commission adopted by a 6-to-2 vote a plan substantially the same as
that passed earlier by the House but rejected by the Senate. The speaker and his
aide joined Democratic members of the panel in approving the plan, while the
Senate Republican appointees rejected it.

Republican opposition concentrated on the fact that while the redistricting
plan created only eleven districts wholly within Chicago, it created nine others that
extended from the city into suburban townships. Republicans maintained, therefore,
that the commission plan included more than 400,000 suburban residents in districts
extending from Chicago and dominated by city voters, thereby permitting city
Democrats to control 20 legislative districts rather than 18. Downstate Illinois,
meanwhile, had 29 districts, while eight other districts were entirely within
suburban Cook County and two districts extended from the suburbs into the
downstate counties of Kane and Will.

The 1971 commission plan proved to be a masterpiece in at least two respects:
It involved only a modest displacement of incumbents and, perhaps more impor-
tantly, it adhered extremely closely to the population standard, with deviations of
no more than -0.5 percent from the district population mean of 188,372. Although
the state Supreme Court chided the legislative leaders for naming themselves and
their aides to the commission, the statefs highest tribunal rejected all challenges to
the commission plan, which was used from 1972 through 1980.

Redistricting in the 1980s
As the preceding narrative indicates, the task of redistricting legislative seats

in Illinois has rarely been easy to accomplish in this century. Observers anticipate
with some trepidation, however, that the past may be only prologue: The
redistricting required in 1981 is expected to be the most difficult such effort the
General Assembly has yet undertaken.

The decade of the 1970s saw Democratic control of both houses of the
legislature for the first time since the Roosevelt-dominated politics of the 1930s.
However, it is now widely believed that the Democratic party in the General
Assembly would require both the efforts of an extremely innovative mapmaker and
the blessings of a particularly lenient state or federal judicial panel in order to
maintain its control of even one house of the legislature beyond 1982. A 1977
Illinois Bureau of the Budget forecast of the state's 1980 population indicated that
the city of Chicago would lose control over five districts in the next redistricting,
dropping to 15; suburban Cook County would gain control over two districts; and the
surrounding metropolitan counties would pick up three districts.

While the most immediate and obvious change under these circumstances
would be a shift in partisan control of at least one house—and probably both houses—
of the legislature after the 1982 elections, there is still more at stake. The city of ^
Chicago would drop from a position of controlling slightly more than one-third of 6
the districts (20 of 59) to a position of dominating little more than one-fourth of the 2
total (15). Suburban Cook County and the five surrounding metropolitan counties =d
(DuPage, Kane, Lake, McHenry, and Will) are expected to control 22 legislative
districts, and perhaps as many as 24, through the use of district boundaries which ^
overlap county lines. This would leave no more than 22 districts for the residents of 2
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the state's other 96 counties. Thus, the suburban townships and the surrounding
metropolitan counties figure to hold the balance of power in the legislative sessions
of the 1980s.

Two other factors underscore the importance of the 1981 districting. The
success of the "Coalition for Political Honesty," by a 2-to-l majority, in achieving
passage of a constitutional amendment to reduce the size of the House of
Representatives from 177 members to 118, all to be chosen from single-member
districts, means an end not only to the legislative terms of one-third of the members
of the lower chamber but also to Illinois1 unique system of three-member districts
and the device of cumulative voting. For 110 years, this system has virtually
guaranteed the election to two representatives of one party and one of another
party in all but the most lopsided partisan districts. This voting method was devised
in the constitutional convention of 1869 in an effort to guarantee representation of
the minority party throughout the state. Although observers expect legislators to
create legislative districts for senators, then divide each of these to establish two
single-member districts for representatives, they anticipate the election in 1982 of
few, if any, Republican House members from the city of Chicago and a very small
number of Democratic representatives from downstate Illinois. In addition,
observers envision a spirited battle among the three representatives serving from
each district in 1981, as each seeks for his individual preservation beyond the 1982
elections.

Also, the Senate elects all 59 members in 1982. The constitution adopted in
1970 abolished the long-established practice of electing approximately one-half of
the upper chamber every other year. Instead, the present legislative article divides
the 59 Senate seats into three groups and creates staggered terms in combinations
of 2-4-4, 4-2-4, or 4-4-2 for each district in a group over a ten-year period. Thus,
one-third of the upper chamber will be chosen in 1984; two-thirds in each of the
1986 and 1988 elections; one-third in 1990; and all members in 1992, after which the
Senate seats will again be divided into three groups and the process repeated.
Significantly, however, the schedule calls for all Senate seats to be filled in the
election immediately following each decennial redistricting.

Conclusion

Redistricting of the Illinois General Assembly in 1981 likely will succeed or
fail on the basis of how legislators deal with the continuing problem of what to do
about Chicago. The legislature has until June 30 to enact a valid redistricting plan.
If the General Assembly fails, a redistricting commission appointed by legislative
leaders consisting of four legislators and four nonlegislators has until August 10 to
file a redistricting plan approved by at least five commission members. If the
commission fails, the state Supreme Court is to submit the names of two persons,
not of the same political party, to the secretary of state. The secretary of state
will then select one of these two persons, in a random drawing, by September 5 to
serve as the ninth member of the redistricting commission. Not later than
October 5, the enlarged commission is to submit a redistricting plan approved by at

^ least five members.
O
2 The cutback of the lower house notwithstanding, the overriding concern of the
=d legislature appears to be how to reduce the number of seats presently controlled by

the city of Chicago (20) to that which the 1980 census figures apparently will permit
^ (15). The concern—and the problem—is complicated by divided control of the state
£ government and extremely narrow partisan majorities in the legislature. Republican



Governor 3ames Thompson must deal with a General Assembly that has a 91-to-86
GOP majority in the House but a 30-to-29 Democratic margin in the Senate. To
complicate matters further, Republicans used a favorable parliamentary ruling by
Governor Thompson and managed to elect the Senatefs presiding officer, although in
the minority. This action was expected to intensify feelings of partisanship in the
divided General Assembly.

Thus, the possibility of a repeat of the legislature's failure to redistrict in
1963, 1965, and 1971 loomed large as the General Assembly convened in 1981. The
specter of an at-large election no longer confronted those who had to deal initially
with the task of determining district boundaries; but the ever-present likelihood of
redistricting by commission, subject to judicial approval, weighed heavy on their
minds.

NOTE

1. 241 F.Supp. 715(1965).
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INDIANA
James L. McDowell

Redistricting Prior to I960 u^J
The periodic problem of legislative redistricting has proved no less difficult to

solve in Indiana than in most other states. In fact, Hoosier legislators were consti-
tutionally required to face the issue more frequently than were their counterparts
elsewhere—every six years rather than the usual ten. However, Indiana lawmakers
demonstrated little more willingness to comply with their mandate during the
twentieth century than had legislators in other states, leaving in place one set of
districts for more than 40 years until forced to redistrict by federal court action.

Prior to the "reapportionment revolution" of the 1960s, Indiana's constitution
of 1851 established the basis for districting as a special census every six years of all
"white, male inhabitants over the age of twenty-one years." (The word "white" was
stricken by a constitutional amendment adopted in 1881, but the six-year enu-
meration of male residents 21 years and older remains a part of the constitution—
albeit one wholly ignored—a century later.) Only a single additional provision
affected redistricting: "no county, for Senatorial apportionment, shall ever be
divided."

While the Indiana General Assembly adhered to these constitutional require-
ments in the latter half of the nineteenth century, usually allocating representation
among the state's 92 counties in reasonable proportion to each county's share of the
total voting-age population, members of the legislature proved reluctant to follow
the constitutional mandate in the twentieth century. To be sure, the General
Assembly did redistrict three times in this century before 1921. But after that date,
legislators refused to consider redrawing district boundaries until 1963—and then
only in the face of federal court suits initiated in the aftermath of the Supreme
Court's 1962 decision in Baker v. Carr.

The 1921 districting for the 50-member Senate created kk senatorial districts,
42 of which elected one senator each, while Marion County (Indianapolis) elected
five Senate members and Lake County (Gary) elected three. While most of the
districts consisted of two or three (and in a few cases as many as four) contiguous
counties, each choosing a single member of the upper chamber, there were several
instances of "districts within districts." In these cases, a county would elect its own
state senator, then share a "joint-county senator" with an adjacent county. Under
the 1921 plan, for example, Marion County alone elected five senators but shared a
sixth member elected from a district that included 3ohnson County. Similarly,
Vanderburgh County (Evansville) constituted a senatorial district but was also part
of another district that included the adjacent counties of Posey and Warrick. Vigo



County (Terre Haute) was a senatorial district unto itself and also elected a "joint
senator" with Sullivan County.

The 1921 districting plan approached the matter of representation in the 100-
member House of Representatives in a similar fashion. The act created 75 districts,
66 of which elected one member of the lower house. The remaining nine districts,
which included the more populous counties, either elected two or more repre-
sentatives or shared an additional member with an adjacent county. As examples,
Marion County elected eleven members of the House and shared a twelfth with
Johnson County; Lake County comprised a district selecting five representatives and
shared a "joint-county representative" with Porter County; and Vanderburgh County
selected three members itself and helped to pick yet another in a district composed
of Vanderburgh, Posey, and Warrick Counties.

The districting plan adopted in 1921, which was based on an enumeration of
the male voting-age population taken in 1919 (a count made, perhaps significantly,
the year prior to women's receiving the right to vote), reflected the population
distribution in the state reasonably accurately at that time. However, the plan
became clearly unrepresentative as Indiana legislators refused to act over the next
40 years.

There were at least two reasons for the failure to redistrict, one of which was
hardly the fault of the legislators. The counties, it seems, were individually
responsible for completing the six-year enumeration of the male voting-age popu-
lation. This proved to be an expensive as well as a cumbersome procedure, requiring
the action of all 92 counties to provide the statewide count. If only a few counties
failed to complete the special census, the results were useless. The last complete
statewide count was taken in 1931, after which the 1933 General Assembly ignored
its directive to redistrict. In 1955, only 35 counties took the required census; in
1961, no county completed the required enumeration.

Moreover, members of successive legislatures after 1921 were unwilling to
permit numerical control of both chambers of the General Assembly by members
representing the more populous counties. By the 1960s, it was obvious that a
districting plan based either on the total population or the voting-age population
would grant theoretical, if not actual, control of both chambers to members
representing the counties of Marion, Lake, Allen (Fort Wayne), Vanderburgh, Vigo,
Delaware (Muncie), and Madison (Anderson). On the basis of the 1960 census,
Marion County deserved fifteen seats in the House; it had eleven plus one joint-
county representative. Lake County was entitled to ten seats; it had five plus one
joint-county member. Similar changes would have affected Vanderburgh County (an
increase to four members of its own) and Saint Joseph County (South Bend) and
Allen County (an increase to five representatives each). While the urban under-
representation was striking, the overrepresentation of rural counties was even more
telling: In terms of what would become known as the one man-one vote standard, a
vote by a legislator from the rural areas of the state was calculated as being
"worth" 4.5 times the vote of a member from an urban county. This rural
domination of the Indiana General Assembly, based upon a districting plan devised
four decades before, was seen by most observers as contributing to Republican
domination of the legislative branch in a generally competitive state. Republicans
controlled 13 of 21 sessions from 1923 to 1963; they elected six governors during
this period and the Democrats, five.



Redistricting in the 1960s

The decision of the Supreme Court in Baker v. Carr that federal courts could
assume jurisdiction over state legislative districting caused considerable conster-
nation among members of the Indiana General Assembly. By 1963, the minimum
percentage of the population theoretically able to elect a majority to the Indiana
House from the 1921 districts was 34.8, while the minimum percentage necessary to
elect a majority to the Hoosier Senate was 40.4. Under the threat of two suits in
federal district court challenging the representative quality of the legislature, the
Republican-controlled General Assembly finally overcame inter-chamber disputes
and enacted the first change in districts in 42 years. The legislators not only passed
a redistricting bill, but they also proposed a constitutional amendment to establish a
new basis for legislative representation in Indiana. At the time, legislators' in
Indiana, as elsewhere, were "waiting for the other shoe to drop"—that is, waiting to
see if the federal courts would require both chambers of a state legislature to be
based on population, or if the judiciary would permit at least one house to reflect
some other representational basis. The proposed amendment would have established
a "little federal plan" for Indiana, basing representation in the House of
Representatives upon the voting-age population (both male and female) and that in
the Senate upon a combination of this population and "county unit factors" which
would ensure nonmetropolitan control of the upper house. The terms of this
proposed amendment matched the criteria used in the districting plan enacted
earlier in the 1963 session.

Following these legislative actions, however, an almost comical series of
events ensued. A variety of outside factors, including both state and federal judicial
action and a governor's veto (later held not to be a veto), would cause the Indiana
General Assembly, which had passed but one redistricting plan in the preceding 42
years, to enact a total of ten different plans over the following 28 months.

The redistricting bill passed by the legislature in 1963 had only slightly
increased the "majority electoral percentage" for the House to 36.5 percent and had
actually reduced it for the Senate to 38.5 percent. Governor Matthew Welsh, a
Democrat, vetoed the plan, objecting to gross population inequities, especially as
these affected the Senate, although he did acknowledge that his action would leave
in place an even less desirable plan, the 1921 districts. After a special session of
the legislature failed either to override the veto or to enact another redistricting
measure, the governor's action left the 42-year-old districts in effect—but not for
long. The federal district court for southern Indiana invalidated the 1921 districting
arrangement and enjoined the state from holding any elections from these districts
beyond 1964. Then, the Republican-controlled state Supreme Court (the justices of
which were subject to partisan election in Indiana until 1972) invalidated the
governor's veto. The court held that the governor had not returned the bill to the
legislature within three days, as the constitution then required, so the bill had
become law without his signature. The court then ordered the 1964 legislative
elections conducted under terms of the "little federal plan," and the federal district
court concurred.

The 1965 General Assembly was elected from the districts drawn in the 1963
act, but, while the legislature was in session, the federal district court held that
these districts failed to meet the Supreme Court ruling in Reynolds v. Sims that the
districting in both houses of a state legislature must reflect population. Democrats,
aided by the massive Lyndon Johnson landslide, dominated both houses of the
legislature in this session, and they moved quickly to enact another districting plan,
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hoping to satisfy both the federal judicial standards of equal population and the
state constitution's prohibition against dividing counties in creating districts. The
resulting plan did improve the "majority electoral percentages" to 48.1 for the
House and 49.4 for the Senate, but the federal district court invalidated it because
certain multimember districts discriminated against urban voters.

Governor Roger Branigan, a Democrat, then called a special session of the
General Assembly in October to deal with the matter of redistricting. The
legislature passed four alternative plans for each chamber and submitted these to
the district court for its consideration. The federal panel selected the General
Assembly's third-choice plan for the House and its second-choice proposal for the
Senate on the basis that these had the smallest population deviations, and ordered
the two districting schemes into effect for the legislative elections of 1966, 1968,
and 1970. The redistricting plans were based on the voting-age population of both
males and females and improved the "majority electoral percentages" to 48.7 for the
House and 49.5 for the Senate. Theoretically, the state's nine most populous
counties could control the lower chamber, its eight most populous counties, the
upper chamber.

Taken as a whole, the redistricting plan provided for a combination of single-
and multimember districts in both legislative chambers. It created a number of
multicounty, single-member districts in each chamber (12 in the House, 23 in the
Senate), as well as many multicounty, multimember districts in each chamber (25 in
the House, 8 in the Senate). In fact, only two counties—Henry (New Castle) and
Knox (Vincennes)—were individual, single-member House districts; while only three
counties—Elkhart (Goshen), LaPorte (Michigan City), and Tippecanoe (Lafayette)—
were individual, single-member Senate districts. Under this sytem, 86 of the 100
representatives and 27 of the 50 senators were elected at large from within
multimember districts. In the House districting, Marion County received 15
representatives, Lake County 11, Allen County 5, and Vanderburg County 4. All
representatives in each county, however, were elected at large. A similar situation
existed in the Senate, where Marion County received eight seats and Lake County
five seats, all of them filled through at-large elections. The other larger counties,
Allen (three seats) and Vanderburgh (two seats), shared their senators with adjacent
counties.

This redistricting plan, with its combination of single- and multimember
districts and districts in which a number of legislators were elected at large, was
admittedly more representative of the state's population than previous apportion-
ment systems. However, it would still prove to cause problems for the General
Assembly in the near future.

Redistricting in the 1970s
Difficulties over redistricting the Indiana legislature in the 1970s actually

began in 1969. In January of that year, former state Senator Patrick Chavis, a black
Democrat from Indianapolis, and other Democrats from Marion and Lake Counties,
filed a federal court suit, seeking to have the state's multimember districts declared
unconstitutional. Chavis argued that the at-large elections, particularly in Marion
and Lake Counties, diluted the voting strength of minority groups and deprived their
members of equal protection of the law. A special, three-judge panel agreed with
the plaintiffs' contention and ordered Indiana to redistrict the entire state into
single-member districts by October 1, 1969, so that the new districts could be used
in the 1970 legislative elections.



Newly elected Republican Governor Edgar Whitcomb, however, refused to call
the legislature into special session, pointing out that necessary relief could be
granted when the legislature drew new districts in 1971. The U.S. Supreme Court
agreed with the Hoosier governor and stayed the lower court action, ordering the
1970 elections conducted from the districts devised in 1965, The Chavis suit had
attracted the attention of the General Assembly, however, and in 1969 the
legislature for the first time approved a proposed constitutional amendment which
would require single-member districts throughout the state for both chambers of the
legislature.

The Republican-controlled 1971 General Assembly did not give second
approval to the proposed amendment, as required by the state constitution, thus
preventing its submission to the voters for ratification. But the 1971 legislature did
break with tradition in two ways. First, it created 100 single-member districts for
the House of Represenatatives and 50 single-member districts for the Senate, all
adhering closely to the equal-population edict of the U.S. Supreme Court. More
significantly, for the first time in the state's history, the legislature caused district
boundaries to cross county lines. In some instances, the legislature created districts
of only a few contiguous precincts in the more populous counties; in others, the
legislators added a single township of a county to an adjacent county to bring a
district's population to the required level. In short, the 1971 General Assembly no
longer considered county boundaries sacrosanct in devising either House or Senate
districts for the 1970s—the language of the state constitution notwithstanding.

The attitude of the 1971 General Assembly was somewhat modified in the
following year, however. The 1972 session of the legislature (a 1970 constitutional
amendment now allowed the legislature to meet in annual sessions) revised the
House districts substantially. The Supreme Court in June 1971 had ruled that
multimember districts did not necessarily discriminate against minority groups and
had reversed the lower court order requiring single-member districts for both houses
of the Indiana legislature. Following this decision, the General Assembly retained
the 50 single-member districts for the Senate, but it altered the House plan to
establish 53 single-member districts, 13 two-member districts, and 7 three-member
districts (5 of which were in Marion County). Even with this eleventh-hour change
prior to the filing period for the 1972 primary elections, the Indiana legislature had
substantially improved its representative quality. The deviation in the actual
population of Senate districts from the statewide average ranged from +1.7 percent
to -1.6 percent, and for the House seats the deviation was -1.0 percent. Because of
the population equity, some observers predicted that the two chambers of the
General Assembly would be more frequently under divided political control, and this
happened almost immediately. The 1974 elections produced a Democratic House
and a Republican Senate, the 1976 balloting, a Republican House and a Democratic
Senate.

Redistricting in the 1980s
What the Indiana General Assembly would do about legislative redistricting for

the 1980s remained a matter of conjecture as the 1981 session of the legislature
convened. Republicans were firmly in control, 63-to-37 in the House and 35-to-15 in
the Senate. Yet, some believed the majority party was almost too strong for its own
good. While the political environment of the state at the outset of the 1980s was
decidedly favorable to the GOP—not only did the party dominate the legislature but
it also held all nine statewide elective off ices—there was no guarantee Republicans
in the General Assembly could satisfy all (or even most) of their members in drawing
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. triCts for the elections of 1982 and beyond. With individual preservation the
ermost c o n c e r n of most members, there appeared to be no way the Republican

aiority could improve the political cast of all districts held by GOP lawmakers.

Population shifts revealed in preliminary census reports also indicated
potential problems for the mapmakers in 1981. Every major city in the state has
lost population, apparently to their surrounding counties and not necessarily to their
suburban townships. When final census figures are made available, it is expected
that counties adjacent to Indianapolis, Fort Wayne, Evansville, South Bend, Gary,
and Terre Haute will show the largest gains—and deserve the biggest increases in
representation. This could significantly affect the placement of districts, resulting
in the pitting of a number of incumbent members of both chambers against each
other in the 1982 primary elections.

The question of whether to continue the combination of single- and multi-
member districts in the House is also likely to cause some problems. Republicans
prefer the multimember districts, particularly in Marion County where they are able
to control 12 of the 15 seats by this method. With their substantial majorities in
both chambers, Republicans are likely to retain the multimember system in those
counties where it benefits them; but they admit to the possibility of federal court
action finding such a plan discriminatory.

Two other points must be made. First, the 1981 session of the General
Assembly does not have to pass a redistricting bill; it can defer action until the 1982
session. But a new districting plan must be in effect by the end of February 1982,
when filing for the legislative primaries in May of that year begins.

Also, there is no backup agency, such as a redistricting commission, in Indiana.
The General Assembly is the only body empowered to draw district lines. If it fails
to do so either in 1981 or 1982, the only recourse will be redistricting by a judicial
panel.



IOWA
John M. Liittschwager

Historical Perspective on Redistricting in Iowa 1/
When Iowa became a state in 1846, the Iowa constitution provided for

apportionment of the legislature on the basis of population. In 1904 and 1928,
however, amendments to the Iowa constitution altered the sections governing the
composition of the legislature. The 1904 amendment provided that the House of
Representatives be based on area representation, with one representative for each
of the 99 counties—except for the nine most populous counties, which were to have
two each. The 1928 amendment provided that Senate apportionment be determined,
at least to some extent, by population, although no county was to have more than
one senator. These guidelines remained in effect until 1961.

The 59th General Assembly (1961) was the first of a series of Iowa legislatures
to make an effort to fulfill its constitutional obligations regarding reapportionment
(which previously had not been performed following each decennial federal census,
even though this was constitutionally required). On the basis of the 1928
amendment, the 59th General Assembly redistricted the majority of the Senate
seats for the first time in 75 years. It also shifted the 108th member in the House,
due to a change in the nine most populous counties. This was the only change
permitted under the 1904 amendment. Following this reapportionment, the popu-
lation variance ratio of the 50-member Senate was almost 9-1, and the ratio for the
108-member House was more than 18-1.2/

The 59th General Assembly also proposed an amendment to the state consti-
tution that would have tightened the population requirement for Senate districting.
This amendment, commonly known as the Shaff Plan, called for a 58-member Senate
and a 99-member House. One House member was to be elected from each of the 99
counties, whereas the Senate districts, to be determined by a commission, were not
to exceed a 10 percent deviation from the average population (the plan had a House
population variation of 35-1) and were to cross county lines if necessary. Although
the amendment received the necessary second approval by the 60th General
Assembly (1963), it failed to gather the necessary popular support and was rejected
when submitted to the people at a special election in December 1963.

<̂  As a consequence of this amendment's defeat, and of a 1963 ruling by the
^ federal district court for southern Iowa that the 1904 and 1928 amendments were
2 "invidiously discriminatory," the 60th General Assembly was called into extra-

ordinary session in early 1964 to enact new apportionment legislation. The resulting
& acts of this session provided for apportionment of the 61st General Assembly (1965)
Z under a temporary plan and also for a "permanent plan" of apportionment. In the
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temporary plan, population was introduced as a factor in the House; there was a 59-
member Senate and a 124-member House, with some multimember districts and
population variations of 3.2-1 in the upper and 2.2-1 in the lower house. The
permanent plan involved 50 Senate and 114 House districts, with population
variations of at least 3.8-1 and 1.8-1. As a consequence of the Reynolds v. Sims
decision of 3une 15, 1964, however, and also for political reasons, the 61st General
Assembly (1965) abandoned the permanent plan and revised the temporary plan for
the 59-member Senate to provide a population variance ratio of 1.7-1; the
temporary plan for the 124-member House, which had a variation of 2.2-1, was not
altered.

On April 15, 1966, the Iowa Supreme Court held that subdistricting of multi-
member legislative districts in Iowa was necessary to "extend equal protection of
the laws" to all citizens. As a result, the 62nd General Assembly (1967) was
required to subdistrict each of the 25 multimember districts of the state. These
districts included 7 Senate districts and 18 House districts, involving 19 of the 99
counties. This subdistricting was accomplished by a bipartisan commission that
found it necessary to break a county line in one case to achieve equal-population
districts, in apparent violation of the state constitution.

The 62nd General Assembly also gave second passage to a proposed
constitutional amendment, previously passed by the 61st General Assembly, to
reduce the size of the legislature to no more than 50 Senate and 100 House members
and to eliminate the requirement that county lines be preserved in legislative
districting. The subsequent passage of this constitutional amendment by the people
in 1968 guaranteed that redistricting would once again be a major issue in the 63rd
General Assembly (1969), especially since the legislature would be reduced from 185
to 150 members.

In 1969, the 63rd General Assembly, with the aid of a 14-member bipartisan
commission, formulated House districts that varied in population from 26,000 to
29,590 (1.14-1) and Senate districts that varied in population from 52,116 to 58,822
(1.13-1). This plan was challenged, and on February 10, 1970, the Iowa Supreme
Court (which, because of the passage of the 1968 amendment, now had original
jurisdiction) ruled that the 1969 legislature had not made a good-faith effort to
achieve districts equal in population. Although the Iowa Supreme Court found the
plan unconstitutional, however, it denied a request to order a constitutionally valid
plan into effect for the 1970 election, ruling that insufficient time was available to
formulate such a plan. Another compelling factor for the Court was that the 1960
census was already ten years old, and new population data would soon be available.
Although it did not order a constitutionally valid plan for 1970, the Court provided
rather specific guidelines to the legislature for 1971 redistricting activities. The
following quotations are from the Court's order in Rasmussen v. Ray:

Whatever the means of accomplishment, the overriding objective must be
substantial equality of population among the various districts, so that the
vote of any citizen is approximately equal in weight to that of any other
citizen in the State. ^

Quoting Kirkpatrick v. Preisler, the Court continued: 2

The nearly as practicable standard requires that the State make good-faith ^
effort to achieve precise mathematical equality. Unless population Z
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variances . . . are shown to have resulted despite such effort the State I
must justify each variance no matter how small. §

The Iowa Court also quoted the Supreme Court's rejection of the de minimus |
approach to districting, whereby the Court ;

could see no nonarbitrary way to pick a cut off point in which population \
variances suddenly become de minimus. Moreover to consider a certain !
range of variances de minimus would encourage legislatures to strive for j
that range rather than for equality as nearly as practicable. j

Following its study of the Court's decision, the 64th General Assembly (1971) '
adopted a plan of reapportionment which involved a House population variation of
1.038-1 and a Senate population variation of 1.032-1. An appeal to the Iowa
Supreme Court was initiated, and on January 14, 1972, the Court found the proposed
plan unconstitutional:

The record before us is replete with testimony of witnesses tending to
establish that districts were being created by House File 732 to facilitate
keeping present members of the legislature in office and . . . to avoid
having such members contest each other at the polls. Such considerations,
which caused departures from the standards of population equality and
compactness in the reapportionment districts, require us to hold House File
No. 732 unconstitutional under both the Federal and State Constitutions.
The same factors caused even greater avoidable deviations in the prior
apportionment plans struck down by this Court in Rasmussen v. Ray.

The Iowa Supreme Court then proceeded to develop its own apportionment
plan to comply with the constitutional requirements. The resulting plan, the current
Iowa apportionment, achieved a senatorial population deviation of 1.0005-1 (or about
one-twentieth of one percent) and a House population deviation of about 1.0010-1
(or one-tenth of one percent). The Senate deviation in the 1972 plan resulted in
districts ranging in population from 56,491 to 56,519—a difference from the smallest
to the largest of just 28 persons. (This Senate plan, the current one for the Iowa
Senate, is shown in Map 1.) Under the 1972 plans each Senate district was
subdistricted into two House districts to form the 100-member House.

Legislative Redistricting Activities in 1980-81
In 1980, the 68th General Assembly passed House File 707, a 15-page act

authorizing preparations and prescribing procedures for the next redistricting. This
comprehensive act, the basis for current redistricting planning in Iowa, prescribes
nonpartisan procedures and standards for the preparation of a legislative redis-
tricting plan by the Legislative Service Bureau, a staff agency of the Iowa
legislature. The act also provides for the appointment of a redistricting advisory
commission, the principal duties of which involve not preparing plans but holding
public hearings on the plan prepared by the Service Bureau, and reporting on the
hearings to the legislature. The Legislative Service Bureau is to submit its plan to
the legislature by April 1, 1981. (At this writing, in the fall of 1980, it is impossible
to tell the exact schedule that will be followed.) The legislature must act on the
proposed plan, without amending it, within seven days of receipt of the advisory
commission's report. If the bill embodying the plan submitted by the Service Bureau
fails in either house, the house in question shall "transmit to the Legislative Service
Bureau information . . . why the plan was not approved." The Service Bureau will



Map 1: Iowa Senate Districts

then prepare a second plan, "taking into account the reasons cited" insofar as it is
possible to do so within the standards established by H.F. 707. The second plan,
when submitted, is also not subject to amendment on the floor. If this plan fails, the
Legislative Service Bureau is to develop a third plan, following the same procedures
as for the second plan. This third plan, however, may be amended on the floor. If a
final plan is not adopted by September 15, 1981, the matter will be turned over to
the Iowa Supreme Court.

The standards for redistricting prescribed by H.F. 707 are of special interest,
in that they provide the nonpartisan guidelines under which the Legislative Service
Bureau is to prepare the various plans. These standards cover 6 of the 15 pages of
H.F. 707; only brief mention can be made here of the standards pertaining to
population equality, political subdivisions, and compactness; the reader should
consult the act itself for details.

With regard to population equality, districts are to have a population "as near
as practicable to the ideal population." In no case, however, shall the average
absolute deviation "exceed one percent of the applicable ideal district population,"
and no Senate (or House) district population shall exceed that of any other Senate
(or House) district by more than five percent. To the extent consistent with the
above population requirements,

district boundaries shall coincide with the boundaries of political sub-
divisions of the state. The number of counties and cities divided among
more than one district shall be as small as possible. When there is a choice
between dividing local political subdivisions, the more populous subdivisions
shall be divided before the less populous, but this statement does not apply
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to a legislative district boundary drawn along a county line which passes
through a city that lies in more than one county.

Districts are also to be "composed of convenient contiguous territory. Areas which ?
meet only at the points of adjoining corners are not contiguous." Moreover, "it is }
preferable that districts be compact in form." But the standards mentioned above I
"take precedence over compactness where a conflict arises between compactness \
and these standards." The act goes on to define various quantitative measures for I
comparing the relative compactness of two or more plans. I

Summary {

Redistricting in Iowa is an interesting subject, both historically and as it is
manifested in the current ongoing process. The low population variation of the \
current court-drawn plan, and the procedures proposed for 1981, would appear to
make the state unique in its redistricting efforts.

Since 1967, specialist staff of the Legislative Service Bureau have assisted
various commissions, the legislature, and the Iowa Supreme Court in preparing
redistricting plans; this assistance has included the extensive use of computers in
the redistricting process.^/

Preliminary 1980 census reports indicate that the Iowa population has
increased by only eight-tenths of one percent since 1970.4/ With an equal-
population court-drawn plan already in use, it may be that only minor adjustments to
this plan will be necessary in 1981. On the other hand, the continued eastward shift
of the state's population center may preclude such a minimal-change solution.

NOTES

1. This section is adapted from the author's earlier paper, "The Iowa Redis-
tricting System," as published in the Annals of the New York Academy of Science
(November 1973): 221-35.

2. The population variance ratio is defined as population of the largest-
population district divided by the population of the smallest-population district.

3. Liittschwager, "Iowa Redistricting System," pp. 221-35.
k. "Only a Tiny Increase in Iowa's Population," Des Moines Register, 3uly 25,

1980, p. 1.

r



KANSAS
Allan J. Cigler
James W. Drury

Since the early 1960s, the legislature of the state of Kansas has undergone
numerous attempts to reapportion in order to comply with a series of federal and
state court decisions directed toward bringing legislative representation in line with
the "one man-one vote" principle. The Kansas experience in dealing with the
"political thicket" has paralleled the experience of other states that were forced to
apply the Supreme Court's guidelines. Kansas, like 40 other states at the time of
Reynolds v. Sims, had representation in one house of the legislature based on
something other than population. And the second house, though representation there
was historically based upon some consideration of population factors, was badly
malapportioned when equal-population criteria became the sole basis for repre-
sentation. The 1960s and early 1970s were characterized by major disagreements
among the federal and state courts and the legislature over reapportionment in
Kansas, resulting, in two instances, in court-imposed reapportionment plans.

Aside from its parallels with other states, the Kansas experience in reap-
portionment has many unique features as well. The basis for apportionment is the
state Agricultural Census (which will be discussed later) rather than the federal
census. The most recent reapportionment of the state legislature was in 1979; and,
unlike most states, there will not be a state legislative reapportionment in the early
1980s. As the state enters the new decade, it does so with a new procedure for
apportionment upon which there is widespread consensus among members of both
political parties. The procedure involves a mandatory review by the state courts of
any new reapportionment plan, and represents an attempt by the legislature to
exclude the federal courts from the reapportionment process.

Apportionment Prior to Baker v» Carr

Prior to Baker v. Carr both houses of the Kansas legislature used a districting
system which, for the most part, followed county lines; and equality of population
among districts was not a major goal of the apportionment decisions of either the
Kansas House or the Senate. 1/ The 1859 Kansas constitution placed limits of no
more than 33 senators and 100 representatives on the size of the legislature, and the
initial apportionment established a House of 75 members and a Senate of 25
members, to be apportioned among 40 counties. In the House, each county was
constitutionally entitled to at least one representative. The constitution instructed
the legislature to determine the exact size of each of its chambers within
constitutional limits and to apportion itself every five years.

§
5

Initially, apportionment did not engender serious controversy. As more _
counties were established by westward expansion, each new county was simply given 2
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one or more representatives in the House, and existing Senate districts were
expanded. Apportionment decisions were handled on an ad hoc basis, a t t imes with
l i t t le regard for constitutional limitations on the size of the two chambers. For
example, under an apportionment in 1871, the legislature created 90 House districts
in 55 counties, but seated eight additional members from unnumbered districts and
later in the session granted seats to a number of new counties; in the next session,
when confronted with a problem over whom to seat , the legislature resolved the
difficulty by seating 133 House members, a number well in excess of the consti-
tutional maximum.

New counties pressuring for representation, and an at torney general's ruling
that each new county was entit led to a House seat even if the existing constitutional
maximum was exceeded, led to a constitutional amendment in 1873 to set new
maximum limits on both houses. The limit for the House of Representatives was
raised to 125 and for the Senate to 40, and these limits have remained in effect ever
since. As might be expected, the results of the referendum on the 1873
constitutional amendment indicated substantial cleavage between the growing
western portion of the s ta te tha t stood to gain from the expansion of the number of
House seats allocated on a county basis and the bloc of established eastern counties.

Tension between the east and west increased following the amendment. In
1881, for example, the legislature not only seated 137 House members, exceeding
even the new constitutional limit, but passed an apportionment bill which increased
the proportion of representatives for the western portion of the s t a t e . Tensions
over representation became so aggravated that in 1886 a special legislative session
concerned with reapportionment was convened. That session recognized 88
counties, each of them entit led to House representation. Dissatisfaction with this
result in the eastern part of the s ta te was a major factor leading to a referendum
for a constitutional convention; the referendum, however, was defeated by an
overwhelming "no" vote from western Kansas.

The last extensive reapportionment of the Kansas House prior to 1960s took
place in 1909. By that t ime all of the current 105 counties had been established, and
the 20 remaining seats that were available were distributed among the more
populous counties. Between 1909 and the Baker decision, House apportionments
involved only occasional shifts from one populous county to another of the 20 seats
not designated for specific counties. In the Kansas Senate, minor apportionment
adjustments were made in 1933 and 1947. Indeed, the last general reapportionment
of the Senate before the 1960s took place in 1886.

Throughout the period before Baker, the Kansas courts had refused to strike
down legislative apportionments, holding that each house of the legislature had
considerable discretion in seating its members. Nor did the courts a t t empt to
enforce the constitutional provision that reapportionment take place every five
years.

(/) The lack of frequent and extensive apportionments, coupled with major
co population shifts within the state, led to Kansas's entering the 1960s with both
^ branches of the legislature severely malapportioned on a population basis. Parti-
^ cularly underrepresented were the urban areas of the state. Between 1910 and 1959,

for example, the overall population of the state increased by 27.4 percent. Many
CM northern and southeastern counties experienced population declines during this
2 period, however, and many other rural areas of the state grew at relatively slow



rates. Meanwhile, the urban areas of the state experienced major growth, with
Johnson County (suburban Kansas City) experiencing a 671 percent growth rate,
Shawnee County (Topeka) a rate of 109 percent, and Sedgwick County (Wichita) a
388 percent growth rate during the same 49-year period.2/

Predictably, there were substantial variations in population among the rural
and urban districts in both the House and the Senate. For example, according to the
1959 state Agricultural Census, one rural county with 2,061 people had one
representative, while urban Sedgwick County (Wichita), with a population of
321,503, was entitled to only five representatives. In the Kansas Senate just prior to
Baker, district populations ranged from 17,058 to 321,503. From another
perspective, the winning candidate for one House seat in the 1958 elections received
397 votes, while a winning representative in another district received 24,560. Using
a "representative quotient" as a basis for comparison, a large number of both Senate
and House districts was either seriously overrepresented or seriously under-
represented prior to Baker.3/

Even compared to other states prior to the reapportionment cases of the
1960s, Kansas emerges as extremely malapportioned in both houses of its legisla-
ture. This is true whether the measure of malapportionment is directed toward
assessing the deviation from equal-population apportionment,^/ or the represen-
tation of rural and urban interests,^/ or the amount of political party bias in the
representation scheme.6/ In comparison with other states, both houses of the
Kansas legislature before the 1960s ranked low in population representativeness,
high in terms of rural bias, and high in the advantage accorded to the Republican
party.

Kansas Responds to the Supreme Court Decisions

Given the existence of extreme malapportionment, the infrequency of past
reapportionment attempts, and a state constitutional requirement that 105 of the
125 House seats be reserved for counties, it is not surprising that the Kansas
legislature had great difficulty complying with the Supreme Court reapportionment
decisions of the 1960s. Furthermore, the legislature confronted a federal district
court which not only attempted to guarantee citizens1 equal representation but was
also quite willing to pursue in detail the question of whether or not gerrymandering
was involved in legislative reapportionment decisions.

After the decision in Baker v. Carr, attention in Kansas first turned to the
state Senate. Unlike the House, the Senate was not required by the state
constitution to use individual counties as districts and was already made up of
districts which crossed county lines; it therefore appeared that the Senate would be
the most likely of the two houses to meet population equality standards. Senate
reapportionments were made in 1963 and 1964, and each resulted in districts that
came closer to population equality. However, the 1964 reapportionment was
challenged in the federal courts and found to violate the equal protection clause of
the Fourteenth Amendment. The federal district court of Kansas outlined a series
of criteria it would use in applying the Supreme Court decisions.77 Not only should co
there be approximate population equality, but the plan of apportionment should $>
result in the various districts being compact, and each district should contain a ^
population relatively homogeneous in its economic, political, and cultural interests. ^
The court was particularly concerned with maintaining the integrity of county
boundaries in the reapportionment plan. The population range in the 1964 Senate o
reapportionment (district populations ranged from a high of 61,920 to a low of 2
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47,114) was not grounds for the court!s disapproval; it was the fact that many
counties had been divided in constructing the new Senate districts, when following
county lines in all cases would have led to even greater numerical equality among
the districts.

The district court did not allow injunction relief at the time, ruling that
senators elected under the 1964 reapportionment should be allowed to serve their
terms. The court, however, retained jurisdiction and indicated that action would be
taken if the Senate did not reapportion before the 1968 elections.

In 1968 the legislature passed two bills for reapportioning the Senate, but the
district court declared both measures invalid on the grounds that the variation
among district populations was too large (under the second of the two bills, the
districts ranged in population from a high of 60,809 to a low of 52,136). Because of
the pressing need for an apportionment that could be utilized in the 1968 election,
the court, in what it regarded as a temporary measure, devised its own
reapportionment plan for the Kansas Senate. The aim of the plan was to equalize
the districts in population and at the same time recognize the integrity of county
boundaries. The court also attempted to anticipate population changes in the state,
including expected increases and decreases in population. The court experienced
major problems in its attempt to create equal-population districts, and finally
devised a plan which included multimember districts in Wichita (six members),
Topeka (three members), Kansas City (three members), and the suburban area near
Kansas City (four members).^/

The Senate seemed basically content with the new arrangements and did not
act again until 1972, when it passed two different apportionment plans. Both were
vetoed by the Democratic governor, and the vetoes were not overridden. In March
1972 the district court judges established their own new plan, which included 40
single-member districts ranging in population from 54,808 to 57,676.9/ The Senate
was elected on the basis of this plan in both 1972 and 1976.

After Reynolds v. Sims, the Kansas House was forced to deal with represen-
tation issues, a monumental task given the amount of population inequality inherent
in a branch of the legislature in which representation was essentially based upon
counties; at the time of Reynolds, in fact, the population of districts in the Kansas
House ranged from 821 percent of the average to 26 percent of the average district
size.

The House eventually agreed on a new districting plan in 1966, though there
were plenty of charges that the districts were drawn to help incumbents, particu-
larly Republicans. The populations of the districts in the new plan ranged from
15,609 to 19,521, and the apportionment was upheld by the Kansas Supreme Court.
The changes brought about by this plan were significant, particularly for the urban
areas. The Wichita area was assigned 18 seats; Topeka, 8; Kansas City, 11; and
Johnson County, 10.

co
co The Kansas House had a more difficult time in its reapportionment efforts in
^ the early 1970s. In 1972 the legislature made several attempts to reapportion itself,
^ passing a House plan over the veto of the governor. This plan was challenged in the

federal district court and ruled invalid on the grounds that the plan of
xr apportionment was designed primarily to ensure that no incumbent members of the
2 House, particularly majority party members, would have to run against one
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another for reelection.^O/ Because of time considerations, the court permitted the
1972 elections to be held on the basis of the plan just ruled invalid, but the court
retained jurisdiction and directed the legislature to devise an acceptable revision.
The legislature acted in 1973, and the court upheld the plan in 1974.

The Current State of Apportionment in Kansas

Apportionment decisions in Kansas have been based upon the Kansas Agri-
cultural Census rather than the federal census, one of the reasons the Kansas House
and Senate will not be reapportioned in the early 1980s. Until 1978 the Kansas
census was conducted annually. The constitutionality of its use in reapportionment
decisions has been upheld in the federal courts; indeed, the federal district court
used the state census as the basis of its court-imposed apportionments of the Kansas
Senate in 1968 and 1972.

The federal and state censuses differ in two ways. Because military personnel
and students are counted under different rules and procedures in the two censuses,
the federal and state numbers are likely to be most divergent in localities near
college campuses and military installations. Essentially, military personnel in
federal enclaves are not tabulated in the Kansas Agricultural Census, and in some
cases students are counted twice, once by home county and once by the school
county.

A watershed event in the history of Kansas reapportionment was the approval
by the voters in 1974 of a new constitutional article on apportionment.JJ7 The
provision directed the legislature to reapportion every ten years beginning in 1979.
By selecting the year when the federal census information was most out of date, it |
was assumed that data only a year old would be used in preference to data eight or f
nine years old, and that the annual state census would continue to be the basis of I
reapportionment. I

The new constitutional provision also represented a deliberate attempt by the !
state to keep reapportionment controversies out of the federal courts. Basically, ]
the legislature passes reapportionment legislation just as it would any other law.
The attorney general is then required to file an action with the Kansas Supreme
Court within 15 days after passage by the legislature. The Court has 30 days in
which to act on the "validity" of the reapportionment action. Should the Court find
the reapportionment invalid, the legislature gets a second and then a third
opportunity to pass a valid reapportionment plan before the Court acts to impose its
own plan.

Clearly, this means that the state Supreme Court is deeply involved in the
apportionment process in Kansas. Aggrieved groups can still bring action in federal
courts, but it is likely that federal judges would give substantial consideration to the
decisions of the highest state court in interpreting the reapportionment article of
the Kansas constitution.

Both houses of the Kansas legislature, as required by the state constitution,
passed reapportionment acts in 1979 using the 1978 state census. The Kansas
Supreme Court upheld the two reapportionment schemes, using as tests of "validity"
both the procedure by which the acts became law and the substance of the two
reapportionments (particularly population equality and the absence of any invidious
discrimination).
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In judging population equality, the Court used the standard of "total maximum

variation," the sum of the greatest percentage above the ideal population and the
greatest precentage below the ideal. The Court found that maximum variations in
the Senate districts of 6.5 percent, and in the House districts of 9.9 percent, were
within the 10 percent de minimus rule and did not have to be explained or
justified. 12/

In spite of a competitive party balance in both houses of the legislature, the
1979 reapportionment did not engender the heated controversy of previous reap-
portionment attempts. One new House district was viewed by some as an attempt
to split the student vote at the University of Kansas, but the Court ruled that
invidious discrimination did not take place because students were not a cohesive
political bloc. Charges were also made that the reapportionment did not do enough
to take into consideration future growth patterns in eastern Kansas. According to
the constitutional provisions on reapportionment, aggrieved citizens do not need to
establish standing in Court, and during its deliberations the Court allowed individ-
uals and groups to come before it to protest the provisions of the 1979 reapportion-
ment plan.

Kansas, then, begins the decade of the eighties with a new apportionment and
will not reapportion again until 1989. The legislature, however, voted to discontinue
the state census after 1978, so when the time comes for the next reapportionment in
Kansas, either the state census will have to be reestablished or the legislature will
have to use federal census data.

The Impact of Reapportionment on Kansas Politics

Given the extreme malapportionment in both houses of the Kansas legislature
before the reapportionment cases of the early 1960s, it should not be surprising that
the movement toward population equality in apportionment has had a major effect
upon the representation of various political interests in Kansas. In many instances,
however, gauging the effect of the "reapportionment revolution" is extremely
difficult because of the near impossibility of separating changes brought about by
reapportionment from changes attributable to other factors. For example, though
Kansas is still a predominantly Republican state, the Kansas Democratic party has
had increasing success in winning legislative seats since the 1960s. How much of
this success can be attributed to reapportionment is impossible to determine, since
in this period there has been a nationwide Democratic trend which has affected
virtually all of the states. Likewise, while the proportion of the state budget that
goes for welfare has increased since the early 1960s, has this been due in larger part
to the effects of reapportionment or to the federal initiatives which have increased
the responsibility of the states for welfare services?

The most obvious change brought about by the application of the one man-one
vote principle to the Kansas legislature was a sharp decline in the number of elected
representatives from rural constituencies and a huge increase in the number of
urban and suburban representatives. In 1963, urban legislators held 7.5 percent of
the seats in the Kansas Senate at a time when 30.8 percent of the state's population
resided in urban areas. By 1973 urban legislators held 32.5 percent of the seats in
the Senate, though the percentage of the state's population that resided in urban
areas remained at 30.8 percent. Similar figures could be cited for the House..
Suburban representation in the Senate likewise grew from 4 percent of the seats in
1963 to 12 percent in 1973. Information on the characteristics of legislators reveals
that there was an increase in the number of black legislators in this same period and
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a decline in the number of legislators in agricultural occupations. The number of i\
legislators from central cities who held committee chairmanships increased greatly
after the reapportionments of the 1960s and early 1970s.l3/

The elimination of rural bias in the districting of the Kansas legislature did not
change party representation as greatly as might have been expected, due largely to
Republican strength in the suburban areas and in some of the statefs central cities.
Democrats made their greatest gains in the House and Senate in the middle and late
1970s. Perhaps the major immediate effect of reapportionment was to create a
cleavage between suburban Republicans and their rural colleagues. 14/

There is also some evidence that the changing interest group representation
brought about by reapportionment has contributed to major changes in the policy
agenda of the state. A survey of Kansas legislators in 1973 showed a large
proportion of the respondents listing educational expenditures and the distribution of
state aid to localities as the issues most affected by the movement toward equal-
population representation. In 1962, it might be pointed out, the central-city
counties received 26.4 percent of the aid given by the state to localities; in 1971
they received 38 percent of the aid. 15/

A Note on Congressional Districting

Congressional districting has not been a highly controversial issue in Kansas
politics in recent decades, nor is major controversy expected after the release of
the new census data. Kansas has had five congressmen since the 1960 census and
should retain the five seats after the 1980 census results are announced. Con-
troversy has been minimal because most districts are electorally "safe," and because
districting decisions have involved only marginal changes. The growing competition
between Republicans and Democrats in the state legislature, however, coupled with
the projection that Kansas is likely to lose a congressional seat in 1990, suggests
that districting decisions may become more controversial in the future. Also, the
2nd Congressional District (in the northeast corner of the state) is steadily growing
more competitive, and in the future even marginal changes in the district lines are
likely to become the subject of highly partisan political wrangling.

Conclusion

Clearly, Kansas has struggled in the past two decades with representation
issues in the state legislature. Indeed, the 1979 Senate reapportionment was the
first plan upheld by the courts in the 18 years since Baker v. Carr. Yet, the state
would seem to be entering a new decade with the most difficult issues of
representation having been resolved. Relative population equality has been achieved
in legislative districts, and a procedure for reapportionment has been developed that
is quite workable.

Demographically, Kansas will remain a relatively homogeneous state in the
coming decade. A large proportion of the state's economy will continue to be based
on agriculture. It is likely that the fastest population growth in the state will en
continue to take place in the suburban areas of eastern Kansas, while rural areas, ^
particularly in western Kansas, will probably decline in population in the next ten ^
years. Still, any future changes in the rural-urban balance in the state legislature ^
are not likely to be abrupt. The rural-urban issue is very real in Kansas, but it does
not have the intensity there that it has in some states where the split is accentuated ^
by racial concerns. 2
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When one looks to the future of apportionment in Kansas, it is difficult to

envision major changes in the ways things are now done. The possibility of
reapportionment by a nonpartisan citizens1 commission has been discussed on
occasion, but has never been seriously considered by the legislature. Computer-
based reapportionment has few advocates (the most notable being Common Cause
and the League of Women Voters), and leaders of both parties, somewhat suspicious
of "reform" groups, feel that their flexibility might be limited by the adoption of
such a procedure. Future apportionments are likely to be formulated as in the past,
through the legislative process, with all its attendant political trappings and
compromises. And protection of incumbents is likely to remain something all
legislators will agree to as a major priority of reapportionment.

The changing partisan complexion of Kansas is likely to be a crucial factor in
the next Kansas reapportionment. At the present time, the Democratic party seems
to be growing in strength, and the next reapportionment effort in Kansas may be
characterized by intense party competition. But 1989 is far in the future, and for
now at least, apportionment issues are not of much concern to the political leaders
of Kansas.

NOTES

1. For a detailed study of the subject, see Thomas Page, Legislative Ap-
portionment in Kansas (Lawrence: Bureau of Governmental Research, University of
Kansas, 1952).

2. James W. Drury and James E. Titus, Legislative Apportionment in Kansas:
1960 (Lawrence: Governmental Research Center, University of Kansas, 1960), p. 32.

3. The "representative quotient" equals the state population divided by the
number of districts. Using this criterion in 1960, we see that 15 of the House
districts were "seriously underrepresented" (district population more than 160
percent of the ideal) and 57 percent of the House districts were "seriously
overrepresented" (district population less than 40 percent of the ideal). In the
Senate, 3 urban districts were "seriously underrepresented" and 14 other districts
were "seriously overrepresented." See ibid., pp. 36-39.

4. One widely used measure of the degree of equal-population apportionment
is the Dauer-Kelsay Index of Representativeness, which is based on the minimum
percentage of a statefs population needed to elect a legislative majority. A score of
50 would be ideal. See Manning Dauer and Robert G. Kelsay, "Unrepresentative
States," National Municipal Review 44 (December 1955): 571-75, 587. Kansas scored
27 in the Senate and 19 in the House before the 1960s reapportionments, according
to data reported in the Book of the States, 1968-69 (Lexington, Ky.: Council of State
Governments, 1968), pp. 66-67.

5. John White and Norman C. Thomas, "Urban and Rural Representation and
State Legislative Apportionment," Western Political Quarterly 17 (December 1964):
724-41, have developed a procedure to classify states as to the degree to which
deviations from population equality in apportionment translates into a rural or urban
bias in state legislative representation.

6. Robert S. Erikson, "The Partisan Impact of State Legislative Reapportion-
ment," Midwest Journal of Political Science 15 (February 1971): 57-71, has examined
the relationship between malapportionment and the partisan distribution of seats in
the northern state legislatures, including Kansas. The procedures used by Ericson
indicate a bias in Kansas in favor of the Republicans.

7. Long v. Avery, 251 F.Supp. 541 (D. Kan. 1966).
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KENTUCKY
J. Allen Singleton
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Constitutional Provisions

The present Kentucky constitution (adopted in 1891) provides for a bicameral
legislature of 38 senators and 100 representatives. Section 33 of the constitution
states that legislative districts are to be "as nearly equal in population as may be,"
but then adds, "without dividing any county11 (emphasis added). (Multiple-district
counties are allowed.) The constitution further states in the same section: "Not
more than two counties shall be joined together to form a Representative District."
Section 33 also precludes altering the boundaries of counties simply to create
legislative districts and requires that "counties forming a district shall be conti-
guous." Within this same section, decennial reapportionment by the General
Assembly is provided. These provisions are historically in conformity with the
state!s earlier constitutions.

Background

Any discussion of the redistricting process in Kentucky must take note of the
preeminent role of counties in Kentucky government and politics, the distribution of
population within Kentucky, and the regional complexities of the state. Although
the county unit has been of importance in many other states, the enormous
importance of the county in Kentucky is best illustrated by this analogy in Robert
M. Irelandfs The County in Kentucky History:

Nineteenth century Kentucky in many ways resembled medieval Germany,
which was essentially a loose collection of miniature states, duchies,
principalities, and other constitutional subdivisions and only in the loosest
sense a political unit.

Although its importance has not persisted in this extreme form, the county
unit remains a crucial element in Kentucky politics for the election of statewide
officials and legislators. This highly decentralized political environment is also
reflected in the lack of any readily definable coalitions being visible on the
statewide political scene. Even the traditional urban/rural conflicts observable in
other states have not been present in Kentucky. Factors which contribute to this
lack of traditional urban/rural conflict are varied. It should be noted that there are
only two cities in the state—Louisville and Lexington—with populations in excess of
100,000 persons. The total population of all the SMS As of the state, in fact,
constitutes less than half of Kentucky's total population.

The most significant factor in Kentucky politics has been the topography of



V
f

the state. This has accentuated the significance of localized politics and made more }
difficult the establishment of political communications linkages between the various *j
parts of the state, (With the opening of the present interstate/tollway system of i
highways in the 1970s, this pattern began to crumble.) These difficulties of
communication served to increase the diffusion of political power within the
state .J7

Redistricting Prior to the 1960s

Prior to the 1960s, only two twentieth-century Kentucky redistrictings (1918
and 1942) had been allowed to stand by the courts. The 1906 redistricting law was
declared invalid by the Kentucky Court of Appeals on grounds that the newly
created districts were grossly unequal in population; the court therefore ordered
that the previously existing districts be retained.^/ In that same ruling, however,
the court did acknowledge as valid the principle that in order to achieve the
"approximate equality of population" required by the state constitution, it was
acceptable to combine more than two counties to form a legislative district. The
1930 reapportionment was also invalidated by the appeals court for its population
disparities.3/

In addition to the problems created by constitutional restrictions, other
factors complicated the process of redistricting in Kentucky. One of the more
significant factors was the use of rotation agreements within multicounty districts.
Through this device, the legislative seat was "rotated" among the counties.
Counties were often reluctant to alter such arrangements. This device, coupled
with the traditional political competition, inhibited effective redistricting in
Kentucky.

On the eve of the Baker v. Carr decision, Kentucky's representative districts
ranged in population from over 50,000 (a Fayette County district) to just under
13,000. The average district population was 29,448. In the Senate, the populations
of districts ranged from over 104,000 (Kenton County) to just under 63,000. On the
average, Senate districts contained a population of 77,500.^/

Redistricting in the 1960s

A redistricting plan was enacted by a special session of the General Assembly
in January 1963. The act followed the constitutional mandate against dividing any
county (except multiple-district counties) and followed the rule of thumb that no
existing district would be altered except where the deviation from the average
district population exceeded 25 percent. The 1963 act was not challenged in the
courts even though significant discrepancies existed between district populations.
The plan resulted in a malapportionment favoring the rural areas.

Although the Republican party is the minority party within the s ta te , there are
specific geographic areas which traditionally vote Republican. Several counties
regularly elect only Republicans to county offices. A number of s ta te legislators
and two of the state 's seven U.S. Representatives are elected from these Repub-
lican-dominated areas. Republicans have also been elected in recent statewide ^
campaigns. These factors tend to lessen the direct effect of malapportionment upon ^
the minority Republican party. This is not to say that there was no such ^
malapportionment. £j

Redistricting in the 1970s

Historically, the effects of legislative malapportionment in Kentucky have 2



been lessened by the secondary role played by the General Assembly in a state
where the legislature has been dominated by the governor. (The General Assembly
meets for only 60 days each biennium.) In 1968 a Republican governor was elected
for the first time in over 50 years. The Democrats maintained their usual
preponderant legislative majorities.

It was in this political climate that Republican Governor Louis Nunn convened
a special session of the General Assembly in February 1971 to draw up a new
redistricting plan. The act which resulted was approved by a legislature in which
the president pro-tem of the Senate was a candidate for governor and the speaker of
the House was a candidate for lieutenant governor. Despite the apportionment
decisions of the 1960s, the plan emphasized maintaining the provision against
county-splitting in the Kentucky constitution. The governor allowed the reappor-
tionment bill to become law without his signature. Almost immediately after its
passage, however, the act was struck down by the U.S. District Court for Eastern
Kentucky.^/ Judge Mac Swinford opined that the act did not meet the "as-nearly-
equitable-as-possible" population standard. Because party primaries had already
been held, the judge allowed the election of members for the 1972 General Assembly
from the districts created under the 1971 act, but he directed the 1972 General
Assembly to reapportion itself on the basis of the one man-one vote principle.

The regular 1972 session of the legislature failed to reach agreement on a
reapportionment bill. In 3une 1972, therefore, Governor Wendell Ford called a
special session of the General Assembly. The act passed by the special session
created districts featuring maximum deviations of about ^2.8 percent from the
average district population. These districts are currently in effect.

Redistricting in the 1980s
Population changes and shifts revealed by the 1980 census indicate that a

reapportionment of legislative districts in Kentucky is needed. Without doubt,
significant changes have also occurred in the political arena in Kentucky since the
1972 legislative redistricting. One critical change has been in the relationship
between the governor and the General Assembly. Several factors have combined to
create an increased independence for the legislature. The direct effect of this
change on the redistricting process is limited, but one probable result should be
noted: When decisions are made for locating district boundaries, it is quite likely
that some of the districts which have traditionally elected "the governor's"
legislative candidates will disappear.

Two additional changes which will probably occur as a result of the 1981
redistricting process also should be noted. At least one of the congressional seats
traditionally controlled exclusively by the Republican party will become more
competitive between the two parties. There will also be an increase in the number
of legislative districts which include fragments of counties and an increase in the
number of representatives from metropolitan areas.

O
| NOTES

1. For a more detailed discussion, see A.Y. Lloyd and 3.A. Singleton,
^ Kentucky Government (Frankfort: Kentucky Legislative Research Commission,
2 1980), chap. 1.



2. Ragland v. Anderson, 125 Ky. 141, 100 S.W. 865.
3. Stiglitz v. Schardien, 239 Ky. 799, 40 S.W. (2d) 315.
4. The Legislative Process in Kentucky (Frankfort: Kentucky Legislative

Research Commission, 1955), p. 55.
5. Hensley v. Wood, 329 F.Supp. 787 (1971).



LOUISIANA
Ronald E. Weber

Redistricting Prior to I960—The State Legislature
The Louisiana constitution of 1921 provided for the apportionment of the

Senate and the House. The Senate was composed of 39 seats from 33 districts.
None of the state's 64 parishes except Orleans could be divided between districts.
Multiparish districts allocated more than one seat could elect only one senator from
each parish. The legislature, after the next census enumeration, was to reapportion
the Senate districts. The House was composed of 100 seats. Each of the 63 parishes
outside Orleans Parish, together with the 17 wards of Orleans, were guaranteed at
least one House seat apiece; the remaining 20 seats were allocated on the basis of
population to the largest parishes and Orleans wards. The maximum House
membership was set at 101. The legislature, after the next census enumeration, was
to reapportion the House districts.

During the next 40 years, the legislature took very little action on legislative
apportionment despite the requirements of the 1921 constitution. The Senate was
not reapportioned after the 1930, 1940, or 1950 censuses. Constitutional amend-
ments in 1938, 1948, and 1956 made minor adjustments in the Senate apportionment.
Nor was the House reapportioned after the 1930, 1940, and 1950 censuses. A
constitutional amendment in 1960 increased the size of the House to 105 members.
Two of the larger parishes, East Baton Rouge and Jefferson, were given additional
seats as a result of the increase in the House size.

Prior to 1960—Congressional Districting

The last redistricting by the legislature of Louisiana's congressional seats,
prior to the 1960s, occurred in 1912, when the size of the Louisiana delegation was
increased from seven to eight as a result of the 1910 census.

Impact of the U»S. Supreme Court Decisions of the 1960s—The State Legislature

At the time of the Baker v. Carr decision in 1962, no significant reap-
portioning had been done in either house since 1921. The Senate districts, based on

^ data from the 1960 census, had a population per senator ranging from 31,175 in
^ Ward 3 of New Orleans to 248,427 in Senate District 10, composed of Jefferson, St.
c/5 Charles, and St. John Parishes. Only 33 percent of the population was needed to
3 elect a majority of the Senate. New Orleans was not disadvantaged under the plan;
2 it had 19.27 percent of the statefs population and 20.51 percent of the Senate

membership. The House districts, based on data from the 1960 census, ranged in
^ population from 6,909 (Cameron Parish) to 120,205 persons (Ward 9 of New Orleans). ]
J2 Only 34.1 percent of the state population was needed to elect a majority of House



members. The smallest parishes were advantaged: Those with under 25,000 people,
containing a total of 16.2 percent of the population, could elect 30.5 percent of the
members of the House. The largest parishes (those with over 100,000 residents),
outside New Orleans, contained 31.3 percent of population but could fill only 18.1
percent of the House seats. New Orleans, with 19.3 percent of people, elected 19.0
percent of the representatives.

Following the Baker decision, a suit was filed in federal district court by
several residents of East Baton Rouge Parish challenging the House apportionment.
The court deferred its decision in Daniel v. Davis until the legislature had had an
opportunity to carry out its own reapportionment. At a special session called to
consider reapportionment, the legislature reapportioned the House in compliance
with the provisions of the Louisiana constitution. The federal court held that the
legislators1 plan for the House was constitutional, since they could do no more
without violating the Louisiana constitution. Later that year, Bannister v. Davis
was filed in federal court by a resident of 3efferson Parish challenging the
apportionment of the Senate. Once the U.S. Supreme Court decided standards and
criteria for reapportionment in Reynolds v. Sims, Spencer v. McKeithen was filed in
federal court by a resident of Jefferson Parish calling for reapportionment of both
houses. The three-judge federal panel consolidated the Bannister and Spencer cases;
and, in 1966, after the legislature failed to reapportion itself, the court declared the
apportionment of both houses unconstitutional and ordered the legislature to
reapportion before January 1, 1967. A special session in 1966 reapportioned both
houses, and the federal court approved both plans.

Impact of the U»S. Supreme Court Decisions of the 1960s—Congressional Districting

At the time of the Wesberry v. Sanders decision in 1964, Louisiana's eight
congressional districts were badly apportioned. Three South Louisiana districts
encompassing New Orleans, Baton Rouge, and their respective suburbs were
underrepresented by as much as 32 percent. At the same time, two rural districts in
North Louisiana were overrepresented by as much as 35 percent. The absolute range
of district population was 263,850 in the 8th District and 536,029 in the 6th District.
Harwell v. McKeithen (1964) was filed in federal court by a resident of East Baton
Rouge Parish challenging the state's congressional districting. The case was
discontinued after the legislature redistricted the congressional seats in 1966.

The Redistrictings of the 1960s—The State Legislature

The first reapportionment action of the 1960s took place at a special session
of the legislature in June 1963. Acting on a "call" limited to House reapportion-
ment, the legislature, following the provisions of the state constitution, passed an
act which reallocated eight seats. Six of the reallocated seats shifted repre-
sentation from less populous parishes to certain urban and suburban parishes. The
other two seats were redistributed within Orleans Parish to make the representation
of the wards more nearly equal. This reapportionment had little impact on the
makeup of the House elected in 1964, since few districts were changed by it. The ^
new House plan still had districts ranging in population from 6,090 to 57,662. ^

co
Several reapportionment bills were introduced in the legislature in 1964 and 5

1965, but none was passed. A special joint committee to study reapportionment was 2
also unable to come up with a plan. Rural legislators were opposed to reapportion-
ment and prevented the joint committee from recommending plans to the full
chambers. co
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Not until the federal court declared the apportionment of both houses

unconstitutional in 1966 did the legislature take action on reapportionment. Faced
with the possibility of at-large elections in 1967, the legislature reapportioned
itself. In passing the new plans, the legislature ignored the geographical require-
ments of the state constitution, since the constitutional provisions had been
invalidated by the federal court. The new plans, while not crossing parish lines or
ward lines in Orleans Parish, created new districts that came closer to population
equality than the previous districts. Both plans made extensive use of multimember
districts in order to equalize representation without crossing Orleans ward lines or
parish lines in the rest of the state.

The new apportionment plan for the Senate altered the representation of about
two-thirds of Louisianafs 64 parishes. Twelve parishes (most of them urban) gained
representation, while 36 (most of them rural) lost representation. Parishes with
populations of 200,000 or more (except for New Orleans) made the greatest gains.
Under the new plan, the minimum percentage of the state population needed to
elect a majority of the Senate was 48.34, rather than the 33 percent needed under
the old plan.

The new House apportionment scheme drastically changed the basis of
representation in the House by ending the practice of guaranteeing every parish and
every ward of Orleans Parish at least one seat. Only 16 parishes remained as single-
parish districts under the new plan. The rest of the parishes were combined into
multiple-parish districts, and in some cases rural parishes were combined with urban
parishes in order to create districts of nearly equal population. The largest gainers
under the new scheme were the urban parishes of Caddo, East Baton Rouge, and
3efferson. The overall representation of Orleans Parish was unchanged, although
representation for the wards within the parish was altered.

Primary and general elections were held using the new apportionment plans in
late 1967 and early 1968. The impact of the new Senate plan was minimal; only a
few senators from rural northern Louisiana lost their seats. Democrats were
elected to all the new seats created for urban and South Louisiana parishes. No
Republicans or blacks were elected to the state Senate under the new plan. The
elections for the House of Representatives, however, had a greater impact upon the
makeup of that body. Sixteen representatives from rural parishes all over the state
lost their seats and were replaced by representatives from larger parishes. Thus,
the rate of membership turnover in the House was greater than it had been after
previous elections using the old apportionment plan. For the first time since the end
of Reconstruction, a black was elected to the House. No Republicans, however,
were elected under the new plan.

The Redistrictings of the 1960s—Congressional Districting

The first congressional redistricting action of the 1960s occurred during the
regular session of the legislature in 1966. The new plan, first used in the elections

^ of 1968, made moderate changes in the size of the districts. The two districts with
3 the largest populations, the 2nd (West New Orleans and the nearby suburbs) and the
=2 6th (the Baton Rouge area), were both reduced in size, while the 8th (central
O Louisiana, including Alexandria), which had been the smallest district under the old
"̂  plan, gained seven parishes. The deviations from population equality were reduced,

with the 2nd District being the most underrepresented (13.66 percent above the
<o population median) and the 8th District still the most overrepresented (9.09 percent
— below the population median). No incumbents were placed in the same district by



the new plan. In the elections of 1968, all incumbents but one were reelected;
Edwin Willis in the 3rd District was not renominated in the primary. His defeat was
not attributed to redistricting, however. On the other hand, Hale Boggs, the
majority whip in the U.S. House, had a close race with a Republican challenger, and
the closeness of the contest was thought to have been affected by the removal of
two Democratic parishes from Boggs1 2nd District during the redistricting.

! In 1969, after the U.S. Supreme Court in Kirkpatrick v. Preisler and Wells v.
! Rockefeller tightened the standards for congressional districting, the Louisiana
I legislature acted again to redistrict the state's eight congressional seats. In
j redrawing the districts, the Democratic legislature not only created districts that
! were close to being equal in population (on the basis of 1960 census figures) but also
J devised a district that would be politically more favorable to Hale Boggs. The
I largest district under the new plan was now the 8th (409,056 residents), while the

smallest district was the 7th (403,756). For the first time, the legislature cut across
ward and parish boundary lines in order to draw districts meeting equal-population
requirements. The elections held in 1970 using the new districts produced no change
in the congressional delegation. Hale Boggs was easily reelected in the district that
had been drawn to exclude areas in Jefferson Parish formerly supportive of
Republican candidacies in Boggs1 old district.

The Redistrictings of the 1970s—The State Legislature
The reapportionment of the state Senate and House districts after the

promulgation of the 1970 census figures was difficult to achieve. Since the districts
drawn in 1966 were not substantially equal in population based on the new census
data, the legislature in its 1971 regular session enacted new apportionment plans for
both the Senate and the House. The 39 Senate seats were divided among 24
districts, of which 12 were multimember. The deviations from the mean district
population ranged from a low of -10.56 percent to a high of +11.82 percent, for a
total spread of 22.38 percent. The 105 House seats were divided among 53 districts,
of which 25 were multimember. The deviations from the mean population ranged
from a low of -14.82 percent to a high of +12.31 percent, for a total spread of
27.13 percent.

Two suits were immediately filed in the federal district court—one by Victor
Bussie, president of the state AFL-CIO, and one by Dorothy Taylor, a New Orleans
House member—challenging both plans enacted by the legislature. The major
contentions of the plaintiffs were that the plans did not comply with the one man-
one vote guidelines of the U.S. Supreme Court and that they had the effect of
diluting black voting strength. Before making a final ruling on the suits, the federal
district judge appointed a special master to devise alternative apportionment plans
for the court to consider as possible substitutes for the ones being challenged.
Before the judge could act on the suits, however, the U.S. Department of 3ustice
entered an objection to the legislature's redistricting acts, indicating that the two
plans were racially discriminatory under provisions of the Voting Rights Act of 1965.
The Justice Department's objection was based largely on the continued use of ^
multimember districts to dilute black voting power. Having taken note of the s
Justice Department's argument, the federal district court invalidated the acts of the 52
legislature, then adopted the alternative apportionment plans drawn by the special o
master as replacements. ^

The court-approved plans were markedly different from the plans adopted by £
the legislature. For the first time, single-member districts were used exclusively as —



the basis for apportionment. Local political boundaries (parish and ward lines) were
crossed to create the single-member districts, with the result that many parishes
were fragmented to create districts with substantially equal populations. The
special masters plan for the Senate created a great deal of controversy because, in
two New Orleans districts, it put a pair of incumbent senators together, while in one
district of East Baton Rouge it placed three incumbent senators together. The
seven affected senators intervened in the court proceedings and successfully
convinced the Circuit Court of Appeals to accept alternative plans for New Orleans
and East Baton Rouge Parish that would not force incumbents to run against one
another. In the 1972 regular session of the legislature, the plans approved by the
Circuit Court of Appeals were enacted into the state statutes.

The court-ordered plans came closer to achieving population equality than the
plans they replaced. The new Senate plan had districts with deviations from the
mean population ranging from a low of -8.8 percent to a high of +5.6 percent, for a
total spread of 14.4 percent. The districts in the new House plan had population
deviations ranging from a low of -4.6 percent to a high of +4.5 percent, for a total
spread of 9.1 percent.

The new apportionment plans were first used in the primary election of late
1971 and the general election of early 1972. Under the House plan, a number of
incumbents had to run against each other in order to continue to serve in the
legislature. A higher-than-usual turnover in legislative membership was guaranteed,
as no incumbents filed for 11 Senate seats and 35 House seats. A number of these
retirements can clearly be attributed to movement to the use of single-member
districts. In a number of cases, incumbent House members gave up their seats to
seek election to the Senate.

The Senate elected under the court-ordered plan included 20 new members out
of the total membership of 39. No Republicans or blacks were elected to the new
Senate. The impact of reapportionment on the House elections was more dramatic,
however. In the new House, 65 of the 105 members had never served in the
legislature before. Moreover, 4 Republicans and 8 blacks were chosen under the
single-member House apportionment plan. In subsequent elections held in 1975 and
1979 using the same apportionment plans, the number of Republicans grew to 10 in
the House, while the number of blacks in the legislature as a whole increased to 12.
The switch to single-member districts thus produced an increase in the repre-
sentation of both partisan and racial minorities in the legislature.

The Redistrictings of the 1970s—Congressional Districts

Louisiana was one of the last states to accomplish congressional redistricting
on the basis of the 1970 census figures. Because the 1971 session of the legislature
was limited to considering fiscal matters only, the state lawmakers waited until the
1972 regular session to undertake congressional redistricting. The new census data
indicated that none of the existing districts was close to the ideal district population

^ of 455,398. The two largest districts were the 3rd (the central coast, around
2 Lafayette) and the 6th (the Baton Rouge region), with one of them being 23.5 per-
2̂ cent above the ideal district size. The smallest district was the 7th (southwestern

O Louisiana, around Lake Charles), where the population was 0.41 percent below the
^ ideal district size. Overall, the variance between the largest and the smallest

districts was 32.91 percent.
00

— In redrawing the districts, the legislature shifted parishes from North

r



Louisiana districts. Prior to redistricting, North Louisiana was the focus of three
districts—the 4th, 5th, and 8th. After redistricting, only the 4th and 5th districts
were left as North Louisiana districts. Given Democratic control of the legislature,
the districts were drawn generally to ensure the reelection of Democratic
incumbents. In the two districts where Democratic incumbents were retiring, and in
the district vacated by Edwin Edwards when he was elected governor earlier in the
year, an attempt was made to create districts that would be favorable to key
supporters of Governor Edwards. All of the districts created were substantially
equal in population, with the variance between the largest and smallest districts
being only 0.31 percent.

In the elections of 1972, the five Democratic incumbents were reelected
without Republican opposition. In the elections for the three open seats, Democrats
backed by Governor Edwards won the contests in the 7th and 8th Districts. In the
race for the 2nd District seat, David Treen was elected as the first Republican
congressman from the state since the end of Reconstruction. Treen's election was
partly attributable to redistricting, since the removal of Lafayette Parish and
Democratic parts of 3efferson Parish from the 2nd District tended to concentrate
the Republicans in South Louisiana in the district.

Redistricting in the 1980s—The State Legislature
The next reapportionment of the Senate and the House will be governed by the

provisions of Louisiana's new constitution, which went into effect in 1975. The
legislature is required to create single-member districts for each chamber. The
number of senators is not to exceed 39, while the number of representatives is
limited to 105. The legislature is required to accomplish its reapportionment by the
end of the year following the year the U.S. Census Bureau reports the final census
figures to the President. This provision means that, barring abnormal circum-
stances, the legislature will have to complete reapportionment of its seats by
December 31, 1981. If the legislature fails to reapportion itself by then, any
registered voter may petition the state Supreme Court requesting that the court
carry out the reapportionment.

The legislature is presently expecting to tackle reapportionment in a special
session in the fall of 1981. Preliminary population figures suggest that many of the
districts will have to be redrawn. Most of the parishes in the northern part of the
state have not been growing as rapidly as the state as a whole, and hence the new
districting plan should shift representation in the direction of South Louisiana. The
suburbs of New Orleans and the parishes along the Mississippi River between Baton
Rouge and New Orleans have been growing more rapidly and will gain several seats.
New Orleans has lost population and will lose representation in both chambers.

Louisiana now has a Republican governor, and it is very likely that partisan
considerations will affect the reapportionment of the legislature. Although there
are no Republicans in the Senate and only a handful in the House, it is expected that
the governor will try to ensure that Republicans will be better able to contest the ^
legislature in the 1980s. <

Redistricting in the 1980s—Congressional Districting O
The population shifts of the 1970s from North Louisiana to South Louisiana

will also require the legislature to undertake a redistricting of the state's congres-
sional seats. The state is expected to continue to have eight congressional seats. J2



The preliminary population figures indicate that three districts—the 4th and the 5th
in North Louisiana and the 2nd in South Louisiana—have too few people. On the
other hand, the 3rd and 6th Districts in South Louisiana are now too populous and
will have to lose people in the redistricting. As in the legislative reapportionment,
North Louisiana and New Orleans will lose representation, while the New Orleans
suburbs and the river parishes between Baton Rouge and New Orleans will gain
representation.

The legislature plans to undertake congressional redistricting either during a
special session in the fall of 1981 or during the regular session of 1982. Elections
are scheduled for Congress in September and November of 1982.

Two of the eight congressional seats are presently held by Republicans, and
the Republican governor is expected to take a keen interest in ensuring that the two
Republicans are protected. He is also expected to watch out for GOP interests as
the legislature redraws the other six districts.
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MAINE
Paul Chapman

History

Maine's constitution of 1820, as amended through the years, provides for a
House of Representatives of 151 members and a Senate of not less than 31 nor more
than 35 members; Senate membership is presently set at 33.

Prior to 1964, the House was apportioned by means of a county allotment
process, specified in article IV, part 1, sections 2 and 3 of the state constitution. In
this process, each county was allotted the same proportion of the total 151
representatives as the county's population in relation to the state's. This allocation
was made by first establishing a state unit base number (UBN), a figure representing
the ideal constituency size. The population total of each county was divided by the
state UBN to determine how many districts it would receive. Fractional remainders
over whole numbers were computed in favor of the less populated counties.

Two steps were used to allocate districts within the counties. First, a county
unit base number was calculated by dividing a county's population total by the
number of representatives allotted to that county. A town was given a seat if its
population was at least equal to the county UBN; two seats would be given if a
town's population was double the county UBN, this basis of calculation continuing to
a seven-seat maximum.

The second step was to allocate the undistributed seats to the remaining parts
of each county. An intracounty UBN was calculated by dividing the total population
figure for the remainder of the county by the number of unallocated seats. Every
town in the remaining part of a county received a seat for each intracounty UBN
fully contained in its population total. Towns smaller than the intracounty UBN
were grouped into contiguous districts approximating the UBN. The county
allotment process created both single-member and multimember districts in the
House.

For Senate apportionment prior to 1966, guided by article IV, part 2, section 2
°f the state constitution, each county in Maine was considered a senatorial district.
^ maximum of five seats could be assigned to each of the 16 counties, based on the
figures shown in the following table.

I



Pre-1966 Senate Seat Allocation

County Population Seats

30,000 and under 1

30,000 -60,000 2

60,000- 120,000 3

120,000-240,000 4

240,000 and over 5

The Maine House was responsible for reapportioning itself at a frequency of
not less than every ten years nor more than every five. In the early and mid-1900s,
however, because the state's rural and urban interests each sought to gain an
advantage through any changes in the status quo, there were many long, indefinite
postponements in approving House reapportionment plans. These delays ultimately
resulted in a Supreme Judicial Court ruling that the constitutional duty to
reapportion, under article IV, part 1, sections 2 and 3, has not been performed until
the reapportionment has been completed, and if this is not done the responsibility
"devolves upon the legislature then next sitting and upon each following legislature
until that duty is performed."^/

The Maine Senate, on the other hand, with no constitutional requirement to
reapportion, made changes only when a county qualified for an additional seat due to
increased population. There were no senatorial seat changes from 1931 to 1961.

The Maine legislature was considered quite representative of the people even
before the reapportionment revolution of the mid-1960s. According to the Dauer-
Kelsay measure of representativeness, the Maine Senate in 1961 ranked as the
fourth most representative upper house in the nation, while the House of Repre-
sentatives ranked fifteenth in its category.

However, five deliberately discriminating apportionment provisions existed in
the state constitution before 1963. These provisions worked to the benefit of the
rural voter and the Republican party, as the Democratic strongholds in Maine are
mostly in the larger cities. The five provisions favoring the rural areas were

1. the "fractional excesses" provision,
2. the use of the intracounty unit base number,
3. a seven-seat House limit for towns,
4. the sliding scale for Senate seat distribution, and
5. a five-seat Senate limit for counties. t

In 1961, a constitutional commission was formed by the state legislature
expressly to create a reapportionment plan, applicable to both houses, for the 1960s.
The work of this commission ultimately led to many of the changes occurring in the
constitution's reapportioning provisions in the 1960s and 1970s. In its fourth report,
delivered in March 1963, the commission noted specifically that the reapportioning



laws in effect at that time discriminated against the urban areas of the state. Thus,
for the House, the commission recommended that the constitution be changed to:

1. establish House membership at 150 instead of 151,
2. eliminate multimember districts,
3. determine the number of inhabitants of Maine every ten years by

averaging each district's total number of votes cast in the previous three
gubernatorial elections,

4. permit district size deviations of no more than 10 percent in either
direction from the average,

5. change the "excess fractions" clause to benefit those counties with the
larger remainders, .

6. transfer the power of reapportioning to the governor if the legislature
failed to reapportion in a specified period of time. If the governor also
failed to act,within an allotted time frame, the Supreme Judicial Court
should be given the power to reapportion.

Commission recommendations for the Maine Senate were as follows:

1. change total Senate membership from 34 to 31;
2. establish 15 senatorial districts, each comprised of ten House districts;
3. establish an additional 16 senatorial districts, each comprised of one

of the state's 16 counties;
4. have reapportionment take place every ten years;
5. give reapportionment power to the governor if the legislature failed to

act and to the Supreme Judicial Court if the governor also failed to act.

The legislature rejected the commission's recommendations in their entirety,
but did send a modified version of the commission's plan for the House, in the form
of a constitutional amendment referendum, to the voters for their approval. On
November 5, 1963, Maine voters approved the new amendment, containing these five
changes:

1. The seven-member limit for towns was removed.
2. Excess fractions henceforth would be calculated in favor of those areas

with the larger remainders.
3. Multimember districts could, by a two-thirds vote of the legislature, be

formed into single-member districts.
4. The Supreme Judicial Court was authorized to reapportion if the legis-

lature failed to act.
5. The total population of a district could not be less than the largest

fraction remaining within any city in that county after allocation of one
or more representatives based on the county unit base number.

The 1963 House reapportionment amendment also revised the county allotment
process, eliminating the intracounty unit base number. After 1963, any town having
a population size smaller than the county unit base number (arrived at by dividing
the county population total by the number of allotted districts) would be grouped uj
with other surrounding towns to approximate the county UBN. This change was 2
intended to create districts within the counties that would be more nearly equal in 5
population to each other.

The 1963 constitutional amendment specified that a House reapportionment 5
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was to take place, under the new requirements, in the 101st Legislature sometime in
196^. The governor convened a special session for this purpose, and the Republican-
dominated legislature reapportioned the House in January 196^. Although the House
was considered to have improved somewhat the degree to which it accurately
reflected, or represented, the people of Maine,2/ there remained major imbalances
in district sizes. For example, the state's largest House district, after the 1964
reapportionment, contained almost three times as many inhabitants as the smallest
district. The percentage deviations were an incredible 36.8 percent under and
68.8 percent over the ideal constituency size of 6229. These deviations were among
the largest within the 50 states.

The 1964 House reapportionment did, however, increase urban representation
sufficiently to improve the opportunity of the Democratic party to win seats—and,
as a result, House elections since that time have been more competitive than they
were in previous years. The 1964 House elections gave the Democrats a majority in
that body, though it lasted for only two years.

In November 1966 the voters of Maine approved a constitutional referendum
which revised the reapportionment system for the state Senate. The new consti-
tutional provisions

1.
2.
3.
4.
5.

eliminated the sliding-scale system,
eliminated multimember districts,
specified a Senate size of 30 to 40 members,
permitted the existence of intercounty districts, and
established an ideal population size of 30,000 for districts and a maximum
deviation from this size of -10 percent.

Also during 1966, a special commission was formed to develop a plan for
Senate reapportionment. Consisting of party leaders and academicians, the commis-
sion became embroiled in a long, bitter fight with the legislature. When the
legislature failed to approve a plan for reapportioning the Senate by the last day of
the 1967 session, as required in the 1966 Senate reapportionment amendment, the
Supreme Judicial Court was given the authority to reapportion. Ultimately, using a
modified version of the special commission's plan, during the summer of 1967 the
court divided the state into 32 senatorial districts.

The new reapportionment was substantial. The 32 senatorial districts that
were created had an average population size of 30,290. The greatest district
variations were 8.7 percent over and 10.5 percent under the ideal constitituency
size. At the same time, the minimum population necessary to elect a majority of
the Senate was increased from 46.9 percent in 1962 (the year of the previous
senatorial reapportionment) to 51 percent.

Like the 1964 House reapportionment, the 1967 Senate reapportionment
benefited the Democratic party. The first state senatorial elections to follow, in
1968, gave the Democrats 40 percent more seats than they had won in 1966. The
1970 senatorial elections produced absolutely no proportional changes from the 1968
results, the party ratios remaining constant.

In November 1969 Maine voters approved an amendment that superseded a
.̂ number of the provisions of the 1966 reapportionment amendment. The 1969

; measure required that the Senate membership total to an odd number, not less than
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31 nor more than 35. Also, the previously specified ideal district size of 30,000 was
eliminated. Instead, a more flexible provision went into effect, allowing the total
number of Senate seats to be divided into the number of inhabitants of the state to
determine an ideal constituency size; each senatorial district would have a popu-
lation size as close to this ideal figure as practicable.

Redistricting in the 1970s

The aforementioned 1969 Senate apportionment amendment to the state
constitution also specified that the Senate was to be reapportioned during the 1971
legislative session. However, the House and Senate, both under Republican control,
could not agree on a plan in 1971 and failed to perform the assigned task. The
Supreme Judicial Court, required by the same constitutional provision to effect a
reapportionment within 60 days in the event the legislature failed to approve a plan,
complied with the provision and divided the state into 33 senatorial districts in
January 1972.

All told, the court!s reapportionment was quite equitable. An ideal district
size of 30,111 was established, with the largest district deviating by only 1.52 per-
cent and the smallest by only 1.54 percent from the ideal figure. The minimum
percentage of population which could elect a majority of senators was 51 percent,
the same percentage as resulted from the previous Senate apportionment in 1967.

However, it appears that in the 1972 reapportionment plan the state's rural
and urban areas, which had been reasonably well intermingled within the senatorial
districts created in the previous plan, were consistently separated from each other
and grouped into districts that were basically all rural or all urban. This eliminated
the influence urban areas were able to exercise in many of the previously more
competitive senatorial districts, resulting essentially in a Republican takeover of
the newly formed all-rural districts. This explains why, in the senatorial elections
of November 1972, the first to be affected by the newest reapportionment, the
Democratic party lost approximately 24 percent of the seats it had held since the
1970 elections. This gave the Democrats control of only one-third of the 33 Senate
seats, a figure which remained nearly constant throughout the 1970s.

The apportionment of the House in the 1970s was first discussed publicly when
the Supreme Judicial Court was asked by the House of Representatives, in mid-1973,
whether a constitutionally established House apportionment that was to take place
within a year would be acceptable under the Fourteenth Amendment to the U.S.
Constitution. The opinion of the Supreme Judicial Court was that Maine's
constitution rendered a reapportionment of the House of Representatives in a
manner permissible under the U.S. Constitution unattainable as a practical matter
because the range of deviation from population equality among the districts, caused
by maintaining the integrity of county boundaries, would most likely fall outside the
de minimus limits indicated by Gaffney v. Cummings, White v. Regester, and even
Mahan v. Howell.

When the legislature failed to make an apportionment of the House by
January 16, 1974—the end of the ten-year period within which the legislature was
required by the state's constitution to reapportion—the Supreme Judicial Court was
given the task. The court realized that an apportionment conducted according to
the state's constitutional guidelines would be inconsistent with applicable federal
constitutional standards; but instead of totally discarding the House apportionment
method outlined in the state constitution, the court attempted as much as possible



to follow that method, deviating only when necessary to conform to the equal-
population requirements of the U.S. Constitution.

In its 1974 apportionment of the House, the Supreme 3udicial Court ignored
the "county-primacy" aspects of the Maine constitution. As a result, the court
crossed county lines to create districts. Such crossing was done, however, only when
absolutely necessary to maintain population equality among the districts; out of the
119 districts established (11 were multimember districts), only 10 crossed over
county lines.

Also to meet federal population standards, the court used, in place of the
county unit base number, solely the state .unit base number (calculated by dividing
the state's population total by 151) for determining the size of all House districts.
Consequently, the House districts that were created were all close in size to the
ideal figure, despite population variances among the counties.

Multimember House districts encompassing the eleven largest cities in Maine
also were created in this apportionment plan. By intention, the number of
multimember districts formed by the Supreme Judicial Court equaled the number
that would have resulted from a literal observance of the apportionment provisions
of the state's constitution. For a city to be allotted its proper number of seats-
based on how many times the state UBN could be divided into the community's total
population figure—and at the same time ensure that any fractional remainders were
within court-established limits, portions of adjacent communities or plantations
were attached to form a multimember district.

The 1974 court apportionment of the House seemed to have a major effect on
the number of districts each political party won in the House elections of 1974.
Democrats gained an astonishing 24.7 percent of the House seats over the share won
in the 1972 elections, to give them 91 seats to the Republicans1 60. This was the
first time the Democrats had controlled the House since the 1964 elections.
However, it should be pointed out that the national events of 1974, particularly
Watergate, appear also to have contributed significantly to the size of the
Democratic party's increase in House seats in the elections of that year. Seeming to
support this assumption is the fact that within four years, the Democrats' majority
in the House had been shaved away to just four seats.

In 1977 the legislature, by a two-thirds vote, passed a law, promptly signed by
the governor, dividing the multimember districts of the House into single-member
districts. The law took effect in time for the 1978 primary elections and will stand
through 1983. It appears that this legislation will make multimember legislative
districts in Maine a thing of the past.

Redistricting in the 1980s
The preliminary estimate by the Bureau of the Census of the 1980 population

in Maine is 1,100,00—an increase of some 10 percent since the 1970 census. If this
figure holds true, it would be Maine's largest percentage increase from census to

g census in this century, necessitating district boundary changes for both the House
S and the Senate. The legislature is constitutionally required to reapportion the

Senate before the end of the 1981 session, and the House before February 1984; but
it is very likely that the Supreme 3udicial Court will ultimately end up with the

<o responsibility. If the legislature, which was under Republican control during most of
*• the 1970s, failed to reapportion either house within the state's constitutionally



specified period of time, it is highly improbable that a legislature of the 1980s, when
it is likely that the two houses will be controlled by different parties, will be able to
accomplish the task.

Maine's Congressional Redistricting

Although Maine's population has been increasing since the state was estab-
lished in 1820, the percentage increase at each decennial census has been far below
the national average. This means that Maine's proportion of the U.S. population has
been steadily decreasing over the years. One obvious consequence is a continual
decline in the number of U.S. Representatives from Maine. In 1840, Maine had
seven Representatives. By 1850 the number was down to six, then five in 1860, four
in 1880, three in 1930, and finally only two by I960. ' ' '

The 1961 congressional redistricting placed seven of the southern counties in
District 1 and the remaining nine counties in District 2. No districting changes have
occurred since 1960. Interestingly, the district populations had smaller variances in
1970 than when the districts were created in 1961.

Maine will retain both of its U.S. congressional districts in the 1980s.
However, it is unknown at this time whether population changes in Maine over the
last ten years will necessitate the redrawing of district lines.

NOTES

1. Opinion of the Justices, 148 Me. 404, 407, 94 A. 2d 816, 818 (1953).
2. The Dauer-Kelsay measure of representativeness increased from 39.6 per-

cent to 44.5 percent for the Maine House of Representatives after the 1964
reapportionment.
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MARYLAND
M. Margaret Conway

Apportionment of state legislative seats has been the focus of controversy in
Maryland since the colonial period. The conflict has been generated by economic,
ethnic, and sectional differences. By the time of the Supreme Courtfs decision in
Maryland Committee for Fair Representation v. Tawes in 3une 1964, Maryland was
one of the most malapportioned states in the country, containing three of the
nation's ten most underrepresented counties.

During the colonial period, the upper house of the legislature consisted of the
governor and his appointed council. Members of the lower house, the House of
Delegates, were elected, with each county electing four delegates and the towns of
Annapolis and Baltimore each electing two delegates.

In 1776, the new constitution continued the colonial apportionment formula for
the House of Delegates and apportioned senators on a geographic basis, with nine
elected from the more populous area west of the Chesapeake Bay and six selected
from the Eastern Shore area. Senators were chosen indirectly by electors who were
themselves popularly elected, two from each county and one each from Baltimore
and Annapolis. Indirect election of state senators was terminated by a consti-
tutional amendment in 1837, under which each county and the city of Baltimore
gained the right to elect one state senator.

The 1851 state constitution continued the 1837 formula for the apportionment
of state senators. As a result, 29 percent of the state's population could elect a
Senate majority. The constitution changed the formula for apportionment of
members of the House of Delegates. Baltimore city was separated from Baltimore
County; the city was to elect four more delegates than the most populous county.
The House of Delegates was to be reapportioned after each federal census on the
basis of population, but each county was to have at least two delegates. The size of
the House of Delegates could range between 65 and 80 members. Dissatisfaction
with the 1851 constitution and the gaining of power by the Unionists resulted in a
new constitution being adopted in 1864. Under that constitution, one senator was to

Q be elected from each county and three from districts within the city of Baltimore.

jl The unpopular 1864 constitution was soon replaced by one drafted in 1867
^ which is still in force, though often amended. The 1867 constitution continued the
2 existing system of apportionment for the state legislature. The apportionment

formula for the House of Delegates was weighted, with counties under 18,000
w population receiving two delegates, and representation increasing—though dispro-
2 portionately—with gains in population. A county having a population of more than



55,000 was entitled to only six delegates regardless of its population. As the smaller
counties gained population, the number of delegates to which they were entitled
increased, while the large counties were frozen at the maximum of six. An
amendment in 1900 increased the number of Baltimore legislative districts from
three to four, and another amendment, in 1922, increased the city's districts from
four to six. In 1950, the constitution was amended to establish the maximum size of
the House of delegates at 123, with 36 to be elected from the Baltimore city
legislative districts, 6 from each of the seven largest counties, 4 each from four
counties, 3 each from five counties, and 2 each from the remaining seven counties.
Thus, Maryland became one of two states to specify its legislative apportionment in
the state constitution.

During the 100 years from 1860 to 1960, the proportion of the state's
population which could gain effective control over the state legislature decreased.
While in 1860, 29 percent of the people could elect a majority of the state Senate,
by 1960 only 14 percent could control the Senate. After the 1960 census, the state's
five largest subdivisions (the city of Baltimore and Baltimore, Anne Arundel,
Montgomery, and Prince George's Counties) had 75.3 percent of the state's popu-
lation, yet they elected only 10 of the 29 state senators and 60 of the 123 members
of the House of Delegates.

Several patterns of political conflict were the basis of the continuing battle
over representation in Maryland. During the colonial period the area north and west
of the fall line was occupied by farmers with small landholdings. In the Tidewater
areas of the Western Shore and on the Eastern Shore, large plantations worked by
slaves dominated the economy. As the events leading to the Civil War unfolded, the
plantation-dominated counties feared that control of the state legislature by the
more populous areas of the state would result in the freeing of the slaves. Thus,
sectional and economic interests formed the basis not only for an urban-rural
conflict but for conflict between Tidewater and non-Tidewater rural areas. Later
immigration into the growing industrial city of Baltimore by immigrants from
southern and eastern Europe intensified the estrangement between rural and urban
interests. The less populous areas maintained their political domination of the state
through the apportionment system; any apportionment based on population would
destroy their control over the legislature. Furthermore, domination of the gover-
nor's office by rural political interests was guaranteed by the nominating system
used: Each county and the city of Baltimore had as many voters in the state
nominating convention as it had seats in the House of Delegates. Hence, from 1910
until 1966, a candidate for governor could win a majority of popular votes in his
party's primary, but under this "county unit system" the primary winner could lose
the nomination if he did not win enough convention delegate votes.

The New Deal realignment created a sometimes strained alliance between the
New Deal Democrats of the Baltimore area and the growing suburbs of Washington,
and the traditional rural Democrats who could trace family patterns of Democratic
party loyalty back to the Civil War or even to the days of Jackson. The sometimes Q
impossible task for Democratic leaders has been to unite the party's disparate parts, ^
which, when united, command the loyalty of approximately 70 percent of Maryland's ^
registered voters. oc

The reapportionment revolution struck Maryland in 1964, when the U.S.
Supreme Court issued its decision in Maryland Committee for Fair Representation v.
Tawes, overturning the existing pattern of state legislative apportionment. That ?
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case had its beginnings with a small group of underrepresented suburbanites and
Baltimore city residents who organized as a committee and filed suit on August 12,
1960, in the Circuit Court of Anne Arundel County. The plaintiffs challenged the
apportionment of both houses of the state legislature as unrepresentative and
therefore a violation of the Fourteenth Amendment. The circuit court judge
dismissed the complaint, but on appeal the case was remanded by the state's highest
court, the Court of Appeals, to the circuit court for hearing on its merits, the
evidence presented demonstrated conclusively the underrepresentation of Baltimore
city and the suburban counties. The court concluded that the apportionment of the
House of Delegates was invidiously discriminatory; eventually, however, after being
ordered by the Court of Appeals to determine the issue, the circuit court declared
that the Senate's apportionment could be based on geography and area. The Court
of Appeals affirmed the lower court ruling on July 23, 1962; the ruling was then
appealed to the federal court.

A temporary reapportionment enacted by the state legislature in 1962
continued the House of Delegates1 size at 123 members, granting each county and
Baltimore city two delegates. The remainder of the delegates were to be
apportioned according to population.

When the U.S. Supreme Court reviewed the decision of the Maryland court in
Maryland Committee for Fair Representation v. Tawes, it also considered the
temporary reapportionment of the House of Delegates enacted in 1962, and in its
decision invalidated the apportionment of both houses of the state legislature. In
October 1965, the legislature passed, and Governor 3. Millard Tawes signed, two
alternative apportionment laws, leaving to the federal court the choice of which one
to put into effect. Selected as valid was the plan which created a Senate of 43
members and a House of Delegates with 142 seats. This apportionment was adopted
as an amendment to the state's constitution in 1970.

Several different conflicts added to the complexity of the struggle over
representation and reapportionment which occurred in Maryland during the 1960s.
The struggle was in part an urban-rural conflict, with political leaders in the less
populous counties seeking to continue their domination over the state's political
system. The battle was also partly a dispute within Baltimore city among local
political organizations based in the legislative districts; some of these organizations
would lose control of legislative seats to other local organizations as a result of
reapportionment. Within the suburban counties, the conflict also focused on how
any enlarged county delegation would be elected: Should it be by districts or at
large? Under the one-senator-per-county apportionment system, the single state
senator, through senatorial courtesy, held enormous power over local government
legislation which was so important in counties that did not have home rule. One of
the consequences of reapportionment of the state legislature was the enactment of
legislation to facilitate the changing of the county governments to home-rule
systems.

e
^ The Maryland constitution was amended again in 1972 to create a system with
5! 47 senators and 141 delegates. The state is now divided into 47 legislative districts,
^ with each district electing one senator and three delegates. For the purpose of
2 electing delegates, a district may be divided into single-member or multimember

subdistricts. This flexibility in the structuring of subdistricts for elections to the
House of Delegates permits the legislature to ensure maximum representation of

J2 different district interests within the legislature, be they political subdivisions,



economic interests, or partisan interests. The state constitution requires that \
legislative districts be contiguous, compact, and of essentially equal population, |
with due regard to natural boundaries and the boundaries of political subdivisions. f

According to the constitution, after each decennial census and after public f
hearings, the governor is to prepare a plan setting forth the boundaries of the f
legislative districts for electing members of the Senate and the House of Delegates. \
The plan is to be presented to the legislature not later than the first day of the i|
legislative session in the second year following each census (for the 1970 census, the jf
third year was specified). If the legislature fails to formulate and adopt a if
redistricting plan by the forty-fifth day after the opening session of the General if
Assembly, the governor's plan becomes law., The state Court of Appeals has original j t«
jurisdiction over legislative districting laws and, upon petition of any registered ij
voter, reviews the plan. |

\l
H

The 1973 legislature enacted into law a redistricting plan which was basically r{
that submitted by Governor Marvin Mandel. The plan effectively protected the '.
interests of the regular Democratic party organizations in the various political j;
subdivisions, although some incumbent legislators from the more liberal Washington [5
suburb of Montgomery County were not satisfied with the plan. Court of Appeals jjj
review of the plan was pet i t ioned by reg is te red vo te rs who alleged t h a t t he plan \}
failed in four different ways to meet constitutional requirements. The Court [
invalidated the governor's plan in its order of 3uly 31, 1973, ruling that the plan had :|
not been properly promulgated and adopted because the public hearing required to :|!
be held by the governor prior to the plan's submission to the legislature had not been ' }
held. The Court, however, proposed acceptance of the governor's plan for the
boundaries of legislative districts and ordered public hearings held before the Court-
appointed special master, retired Chief Judge of the Court of Appeals Hall
Hammond. After public hearings, filing of a preliminary plan, and further public
responses, a final report was filed with the Court by the special master on
January 24, 1974. Judge Hammond, concluding that parts of the governor's plan
were unconstitutional, proposed major changes in the plan which would have had
adverse effects on incumbents elected with the support of the regular Democratic
organizations in Baltimore County. Hammond's plan also would have split a heavily
Jewish district in the western part of the county between two new legislative
districts, displeasing many residents. Other aspects of the plan would have
benefited incumbents in Montgomery County, increased the probability of electing a
black state senator from Prince George's County, weakened the reelection chances
of some incumbent Democratic legislators in Anne Arundel County, and created a
new middle Eastern Shore district.

The Court of Appeals issued its order establishing the new state legislative
districts on March 22, 1974. The Court-ordered plan was offered with very little
justifying rationale for the boundaries drawn. The plan kept most elements of the
governor's proposal, including some elements characterized by the special master as
unconstitutional, but the Court did adopt the special master's proposal for changes Q
in the Montgomery County and Eastern Shore legislative district boundaries. The ^
plan was welcomed with pleasure and relief by most incumbent legislators and by ^
the regular Democratic party organizations throughout the state. Baltimore Sun ^
reporter Barry Rascover noted that the plan's contents blunted talk of running 2
Democratic organization-endorsed candidates against the two Court of Appeals
judges, Robert C. Murphy of Baltimore County and Irving A. Levine of Montgomery ^
County, who would be seeking election to full 15-year terms on the Court of Appeals £
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in November.

Redistricting after the 1980 census will occur using a now firmly established
constitutional process, with Governor Harry Hughes presenting a plan to the
legislature by the first day of the 1982 session. If the legislature does not adopt its
own plan by the forty-fifth day of the session, the governor's plan becomes law. If
the governor's plan is acceptable to the legislature, they may enact it unchanged, or
they may enact it with modifications.

Preliminary 1980 census data released by the Bureau of the Census indicate
that shifts in population have occurred since the 1970 census, with the city of
Baltimore and the suburban areas located adjacent to Baltimore and Washington
losing population and the suburban areas located further from the central cities
gaining population. Thus, it appears that some shifts in legislative seats between
political subdivisions will be mandated by constitutional requirements. Some
redistricting will also be necessary to adjust for changes in population patterns
within Baltimore city and the suburban counties. Since the state legislature is
heavily Democratic, intraparty accommodation will be more prevalent than nego-
tiations between the two parties.

Congressional districting in Maryland has also been the subject of court action.
In a law enacted in 1963, Maryland was divided into eight congressional districts, but
the districts varied in population from approximately 240,000 to over 700,000. In
Maryland Citizens Committee for Fair Congressional Redistricting, Inc. v. Tawes, a
three-judge federal district court, on March 26, 1964, declared the 1963 apportion-
ment to be unconstitutional but permitted the 1964 election to be held using the
existing seven districts; the eighth representative was elected from the state at
large, with redistricting occurring after the 1964 election.

Preliminary estimates indicate that Maryland will neither gain nor lose con-
gressional representation as a consequence of the 1980 census. Redistricting will be
necessary, however, because of population growth in the outer suburbs of Baltimore
and the areas of Maryland adjacent to Washington.

r



MASSACHUSETTS.
Marc Eichen

Once the bastion of "Brahmin" Republicanism, Massachusetts may be the first
northern industrial state in which the GOP has no significant impact on electoral
politics. The decline of the Republican party, and the impact of this decline on
state and congressional politics, is the story of the 1970 and 1980 congressional
redistrictings in Massachusetts.

Many of the dominant national issues in redistricting—sectionalism, urban/sub-
urban/rural population distribution, and increasing political power among blacks and
other racial and ethnic minorities—play only a minor role in shaping congressional
districts in the Bay State. The state can be divided into four areas:

the rural,

the industrial cities (Worcester, Pittsfield, Springfield, Lowell, and the
Fall River-New Bedford region) and their suburbs,

the new suburbs, and

the Boston hub and its older suburbs.

While constituents in the rural region tend to vote Republican, contrasted with the
largely Democratic voting trend in other areas, the state's small size tends to
downgrade the importance of sectionalism. Further, and perhaps more importantly,
local identification with place, which in most other states is channeled into regional
politics, remains focused on the town level. Almost all of Massachusetts1 350 cities
and towns provide critical services and have politics that are characteristic of
county politics in other states.

The urban, suburban, and rural composition of the state, and the movement of
population among these areas, is also less of an issue in Massachusetts redistricting
than in the redistricting of most other states due to the shape and composition of
the districts as well as, again, the predominance of the town as the locus of
identification with place. Districts 1-3 take in the small and medium-sized cities of
western and central Massachusetts, incorporating the central cities as well as their
suburbs. The 10th District, in a similar fashion, takes in the entire Fall River area.
The remainder of the districts are elongated, incorporating central city and suburb,
or suburb and rural town, as they move away from downtown Boston. Because of
this structure, there is no district which represents suburban, as sharply contrasted
with urban or rural, interests.

o
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Map 1: Massachusetts Congressional Districts

While sizable Puerto Rican and black minority populations exist in Worcester
and Springfield, respectively, only Boston has a black minority population of
sufficient size to have an impact on congressional elections. Race is a volatile issue
in Boston, and national attention has focused on the city in connection with the
violent response to court-ordered school integration. And Louise Day Hicks did
make her way from the Boston School Board to the Congress on an anti-busing
platform. Yet, Mrs. Hicks was able to remain a member of Congress for only one
term. This very limited longevity indicates that racial issues have not been
translated into effective political action at the congressional level. From the
perspective of the black community, at-large elections for the Boston School Board
and City Council have served to prevent the development of middle-level black
political leadership in the Hub. Until such leadership can develop and appeal to a
broad local constituency, it is unlikely that blacks will translate their numbers into a
congressional seat.

^ Age is another factor which might be expected to affect congressional
£ redistricting—but does not. Massachusetts, and particularly Boston, probably has a
\fi greater concentration of college students than any other place in the United States,
g These are not only students from the Commonwealth, but they also represent a
O significant inmigration from every other region in the nation. While it might be
J5$ expected that the presence of so many students would have a major impact on local
^ politics, this has not been the case at the congressional level. The 8th District, for
5 instance, which includes Harvard, MIT, and Boston University and has a total of 15

percent college-age voters (the highest percentage of any congressional district in
^ the nation), has returned Thomas P. "Tip" O'Neill with an 80 percent majority since
52 1972 when 18-year-olds were granted the vote.



The two critical factors in Massachusetts state politics which are likely to
spill over into the redistricting arena are (1) the inability of the Republicans to
appeal to any but the traditional, upper-income GOP electorate, and (2) the
overwhelming control of the state political apparatus by the Democratic party.

Perhaps hindered by its blue-blooded, mandarin image, the Republican party
has been unable to attract new leadership or appeal to working-class voters in the
Bay State. As a result, working-class Democratic politics, in conjunction with the
remarkably liberal ideology that predominates in much of Massachusetts, has
enabled Democratic party candidates to get elected from districts in which the
constituency ranges from radical intellectuals to working-class Irish-Americans.
With the exception of the rural region, town government is controlled by Democrats.
Town government serves as an excellent training ground and locus of constituency-
building for Democratic politicians, aiding the party in exercising a depth and
breadth of electoral control perhaps unequaled in any other state outside the Deep
South. As the following description of the 1970s redistricting process indicates, one
consequence of this partisan control is that the action in redistricting is among
Democrats rather than between Democrats and Republicans.

Redistricting in the 1970s
After the election of 1970, the General Court (the Massachusetts state

legislature) was overwhelmingly Democratic, with a 30-to-10 margin in the upper
chamber and a 178-to-62 margin in the lower chamber. The governor, Francis
Sargent, was a Republican. The congressional delegation was composed of eight
Democrats and four Republicans, representing districts which ranged from +11.63
percent to -12.29 percent from the population mean.

At first there was little fuss or furor over the redistricting issue. Though a
joint special committee which would handle the question was established on
February 17, 1971, with a mandate to return a redistricting plan to the full General
Court by 3une 2, only the cursory public hearings had been held by that time. The
opening of the redistricting process to the public through public hearings was more
show than substance. In Massachusetts, not only the legislators but the congressmen
got into the act. As one senior Republican state legislator recalled:

I remember we had a number of hearings, public hearings around the state.
Those are the kind that people who think they know how the districting is
going to go let you know why they don't like it. You usually hear a lot of
complaints about various plans. We don't take those things very seriously,
but it helps us keep our feet on the ground. The reason I remember this
one particular meeting is because the delegation, the congressional dele-
gation, that is, paid us a visit. I believe that was in the Gardner
Auditorium. In the middle of the public hearing, in walk the congressional
delegation, Republicans and Democrats, all twelve of them. Then each of
them got up to the microphone and said how hard all of them were working
and would we please just leave them alone. Then they all walked out and
that was that.

c/)
Apart from such public hearings, there was little accomplished by the 3une 2 2
deadline. The legislature therefore gave the special joint committee an extension to ^
September 1.

in

In the middle of 3uly, Tom McGee, who was the Assistant House Majority —
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Leader as well as a member of the special committee, made a two-day trip to
Washington to visit Tip O'Neill. Before the committee could even begin to get down
to the serious business of redistricting, it was vital to find out what the state's most
important congressman had in mind. Congressman OfNeill!s major concerns were
that the state legislature "get Brookline out of his hair" and that there should be no
amendments to the redistricting bill after it left the special committee. The
possibility of amendments made the redistricting too risky: While the bill was in
committee, O'Neill, through Tom McGee, could keep an eye on his district as well as
the districts of the other incumbents; on the floor of the General Court, the bill
would be out of his hands. O'Neill's concern with Brookline was to rid himself of an
annoying constituency. Although adept at winning the support of the Irish pols,
ethnics, and frequently demonstrating students in his district, O'Neill found that the
second-generation 3ews of Brookline were too independent and too vocal. It took
too much of his time to answer their many letters, and their constant monitoring of
his voting record made him inflexible on certain issues. If he ever stepped too far
out of line, they might vote for a young liberal like state Representative Martin
Linsky (Republican, Brookline). McGee returned to Boston after giving O'Neill the
necessary assurances.

Also during the summer of 1971, there were other phone calls and meetings of
a similar nature. Gerry Studds, a young liberal Democrat, paid a call on 3ohn Olver,
a member of the special redistricting committee. Although Olver was from
Amherst and Studds from Cape Cod, both men shared a liberal ideology as well as a
similar background—both were teachers. In 1970, Studds had run in the 12th District
against incumbent Republican Congressman Hastings Keith, losing by only 1.24
percent of the vote. At that time, the 12th was the most Republican congressional
district in the state, with only 28 percent of the voters registered as Democrats. In
population, the district deviated from the state average by -5.61 percent. If several
of the Republican towns in Plymouth County could be taken out and the more
Democratic industrial towns to the west added, Studds felt he could carry the
district. Olver said he could give no promises, but would do his best on Studds1

behalf.

During this period of wheeling and dealing, Bradford Morse (Republican, 5th
Congressional District) took the opportunity to call on his old friend, Ronald
McKenzie, another member of the special committee. Morse said he was not sure
whether or not he would run again in 1972, but it was probably in McKenzie's best
interest to make as few changes as possible in the present 5th Congressional
District. McKenzie knew that this was indeed in his best interest. He was well
known and popular in most of the major cities and towns of the existing 5th District.
If Morse did not run again, McKenzie would be the likely successor.

^ A similar exchange took place between state Senator Joseph Early and
£; Congressman Harold Donohue. Donohue, although 70, expected to run again in 1972.
JJj He said he would like to win big and he hoped that Early could get rid of some of the
^ suburban towns that had gone to his Republican opponent in 1970. Removing these
O areas from the district would also be helpful to Early should Donohue decide to
$ retire in 1974.

5 Finally, Margaret Heckler (Republican, 10th Congressional District) made
several telephone calls to Francis Hatch. For Heckler, Hatch was the man to talk

^ with, since they had a long-standing friendship and he was the floor leader of the
52 Republicans in the House as well as a member of the special joint committee.

r



Heckler said she had learned the committee was considering placing both her and
Robert Drinan in the same district. She pointed out that, apart from the effect on
her own political fortunes, it would look very bad to "s—can the only woman (sic) in
the state's Congressional delegation." Hatch said he would do what he could to
prevent this.

At the time these messages were passing between Boston and Washington, the
joint special committee began serious deliberations. Chairman Robert Cawley
indicated that the existing districts were not within the Supreme Court guidelines
for equal representation and that some boundaries would have to be shifted. Cawley
suggested (probably with McGeefs urging) that, wherever feasible, incumbent con-
gressmen should be protected and districts should be changed as little as possible.
Yet, it was clear even then that Cawley was not without political ambitions of his
own. He wanted to run for Congress from the 9th District, currently occupied by
Louise Day Hicks. He "had just gotten elected to the Senate from the House and
was burning up the tracks. . . . Cawley got himself the chairmanship of the redis-
tricting committee and did a job on old 3ohn McCormick's district."

Cawley saw a way of (1) equalizing the populations of the districts; (2) meeting
the commitment to protect incumbent congressmen, particularly Tip O'Neill; and (3)
getting elected from Louise Day Hicks1 9th District. Silvio Contefs 1st District and
Edward Bolandfs 2nd District would have to be changed, moving Conte farther west
into the Berkshires and giving Boland the towns dropped from Contefs district.
Cawley could satisfy Congressman Donohue and Senator Early by dropping Framing-
ham, Wayland, and Sudbury from Donohue's district and adding the more industrial
Democratic towns in the Clinton-Marlborough area. Robert Drinan in the 4th would
pick up Framingham, Wayland, and Sudbury from Donohuefs 3rd District, as well as
Tip O'NeilPs anathema, Brookline. Indeed, as one state legislator said, "Brookline
and Drinan deserve one another." The 5th District, occupied by Bradford Morse, and
the 6th, occupied by Michael Harrington, would stay much the same. The 7th and
8th Districts would pick up some suburban towns to equalize their populations. The
9th, Cawley's major concern, would be stripped of much of its Boston constituency
and would have a number of suburban towns added. Placing the South Boston wards
in the 11th District of 3ames Burke (Democrat) would rob Louise Day Hicks of her
political base. At the same time, adding to the district the suburban towns in which
he was well known would give Robert Cawley firm support from which to launch his
campaign for Congress. In order to placate the Republican leadership, the 10th
District had to conform to the wishes of Margaret Heckler. Heckler ran well in both
the affluent Boston suburbs in which she lived and the declining mill towns to the
south. To keep both of these areas in one district required all the political and
cartographical skill Cawley could muster; however, in the end it was done. Finally,
the 12th District, occupied by Hastings Keith, was politically marginal for both
parties. Although by registration the most Republican district in the state, the 12th ^
elected its Republican incumbent by a small plurality (1.24 percent) in 1970. Since £
Keith had decided not to run again, Cawley was no longer bound to protect him as an ^
incumbent. Moving Bridgewater and the surrounding working-class towns out of the >̂
12th District and into the 10th would create a situation which might permit Gerry o
Studds to win in the 12th. $

While the maneuvering around the wards of South Boston was motivated by 5
ambition and partisan politics, the most partisan issue in the entire redistricting
involved Republican Congressman Bradford Morse's 5th District. Although Ronald
McKenzie, Republican state senator from Burlington, had received assurances from «



Cawley that his hometown would not be removed from the 5th District, it was,
denying McKenzie the chance to win the district when Morse announced he would
not run again. Here, as was the case in the 12th District, the pledge to leave
incumbent congressmen "out of the redistricting" did not apply. Even though
Cawley had given his word to McKenzie, he gave in to partisan pressure to change
the 5th District.

The final meeting of the joint special committee was held in the Senate
reception room under a portrait of Governor Elbridge Gerry (for whom the
gerrymander is named). Robert Cawley said the plan was pretty much as the
committee had worked it out, with the exceptions that Burlington had been moved
to the 7th District and Wilmington had been moved to the 6th.

Cawley had broken his word to Ronald McKenzie. In an effort to amend the
bill after it was submitted, McKenzie appealed to Kevin Harrington, president of the
Senate. Harrington indicated that because of the pledge to Tip O'Neill, there should
be no floor amendments to the redistricting. Yet, if an amendment went through in
the House, Harrington would let McKenziefs amendment go through in the Senate.

McKenzie was boxed in. In a last-ditch effort, he called on the support of the
Republican leadership and the personal friendships he had made while a state
senator, then took to the floor of the Senate to offer his amendments.

McKenzie moved that the bill be amended in section 1 by striking out under
caption Number Seven the word "Burlington" and inserting in place thereof
the word "Wilmington"; and by striking out under the caption Number Five
the word "Wilmington" and inserting in place thereof the word "Burlington";
and the question on adopting these amendments was determined by a call
of the yeas and nays.

Even in an overwhelmingly Democratic Senate (30 Democrats and 10 Republicans),
the vote was close. Yet, after all those around the circular table had voted, the
count was 18 yeas and 18 nays. "So the amendments were rejected."

Shortly thereafter the bill was approved as presented in the Senate and the
House; it was then signed, although perhaps reluctantly, by Governor Sargent. On
November 12, 1971, Senate Bill No. 1631 became Chapter 1074, "An Act Estab-
lishing Congressional Districts."

In a state as heavily Democratic as Massachusetts, with so high a level of
incumbency (in 1970, 5 of the 12 congressmen had been in office for more than ten
years), the impact of the 1971 redistricting was only marginal in most cases. There

co were a number of boundary changes throughout the state. Towns were traded
t between Contefs 1st District and Boland's 2nd, and between Boland's 2nd and
Co Donohuefs 3rd. But in each of these cases the incumbent was so popular that the
j? impact of redistricting is difficult to ascertain.
O
Co The only constituencies where redistricting had a major impact were the 4th,
^ 9th, and 12th Districts. The sprawling 4th District, represented by Robert Drinan,
5 picked up the heavily Jewish town of Brookline to add to its already largely Jewish

suburban town of Newton. While Democratic in registration, these Jewish suburbs
w have served as a base of support for Jewish candidates opposing Drinan in both the
2 Democratic primaries and the general elections. In succeeding elections, the



incumbent has been able to remain in office, but only at the expense of a major
campaign every two years, and with electoral majorities of less than 60 percent in
each case. In the 9th District, Robert Cawley succeeded in stripping Louise Day
Hicks of her support in the city of Boston and in adding several south shore suburban
towns. Yet, Cawley was beaten by Hicks in the Democratic primary, as the Boston
Democratic machine was able to produce a voter turnout large enough to overcome
the increased number of suburban voters. In the general election, Joseph Moakley
was able to capitalize on the new boundaries to defeat Hicks, and he has been
reelected by majorities of more than 70 percent since 1972. In the 12th District,
the addition of Democratic towns had a dramatic impact. Although the district
supported Nixon in 1972, Gerry Studds was able to win in the congressional race by
1118 votes. By continued cultivation of local issues, Studds has since been reelected
with greater than 75 percent majorities.

Redistricting in the 1980s

Before we look ahead to possible outcomes of the 1981 redistricting, it is
important to note four key differences between the situation in 1971 and the current
political situation. One key difference is that rather than Republican Francis
Sargent, the governor is now a Democrat, Edward King. The change in party control
of the governorship is vital. King is a conservative Democrat, and he may choose to
use the redistricting as a means to impress the national Democratic leadership with
his control over the state party machinery. Second, the number of Republicans in
the congressional delegation has decreased from four in 1970 to just two in 1980.
This means that should Governor King seek to gerrymander a Republican into a less
favorable district, the victim will have to be either Silvio Conte or Margaret
Heckler, two incumbents with formidable power and seniority. Third, the matrix of
seniority within the congressional delegation has changed slightly. While those with
the greatest seniority remain—Conte, Boland, O'Neill, and Heckler—at least four
districts (the 3rd, 5th, 11th, and 12th) are represented in 1980 by incumbents with
little seniority, whereas in 1970 their representatives were long entrenched on
Capitol Hill. This shortage of seniority may prove of great importance in the
redistricting if Massachusetts loses more than one seat in Congress. Often seniority
and its consequent favors make the difference when there is bargaining for district
boundaries. Finally, in response to a papal edict, the only Catholic priest in
Congress, Robert Drinan, will retire, leaving a vacancy in the 4th District.

Predicting the outcome of the 1980 redistricting in Massachusetts is risky. As
the previous paragraph indicates, there have been substantial changes in state
politics since the 1971 experience. In addition, slow population growth may mean a
decrease in the congressional delegation. We may, however, postulate six scenarios
as outlined in Figure 1. The most likely scenario is that the state will lose one
district and Speaker O'Neill and Governor King will agree to protect both Demo-
cratic and Republican incumbents. In this case, Drinanfs vacant district will be
absorbed by the surrounding districts. A second interesting, although less likely,
scenario involves no loss in representation, but protection of only Democratic
incumbents. In this case, it is likely that both Conte's 1st and Heckler's 10th
Districts will be marginally altered. These changes will not diminish the reelection
probabilities of either incumbent, but will increase the probability that Democrats
will win the seats when Conte and Heckler retire. A third, and still less likely,
scenario is one in which the Commonwealth loses two seats and both Democratic
and Republican incumbents are protected. Here again, Drinan's district will be

in



FIGURE 1

Possible Impact of Population and Political Contingencies
on Incumbent Congressmen in the 1981 Massachusetts
Redistricting

POPULATION CONTINGENCIES

O'Neill and King
protect Democratic
incumbents

no change
in delegation

alter: Heckler
and Conte's
districts;
remove: none

-1 district

alter: Heckler
and Conte's
districts;
remove: Drinan's
district

-2 districts

alter: Conte's
district;
remove: Drinan and
Heckler!s districts

O'Neill and King
protect Democratic
and Republican
incumbents

alter: districts
to meet incum
-bents1 needs;
remove: none

alter: districts
to meet incum-
bents1 needs;
remove: Drinan's
district

alter: districts to
meet incumbent's
needs based on
seniority and
legislative contact;
remove: Drinan's
district and one
other district
based on seniority
and legislative
contact

liquidated; the second district to be collapsed will depend on the seniority of the
incumbents involved and the key links the various incumbents have made with the
members of the joint special committee.

NOTE

1. This essay is based largely on interviews with eight members of the
Massachusetts General Court, conducted during 3uly 1974 and February and March
1975.
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MICHIGAN
Kathleen L. Barber*

Michigan, like other north-central states, faces the 1981 legislative
apportionment with a declining rate of population growth and a redistribution of
residents from urban to suburban areas. While the population of the state grew 13.4
percent in the 1960s, the state's estimated population growth between 1970 and 1978
was only 3.5 percent. The proportion of the residents living in Michigan's 11
metropolitan areas increased in the seventies from 76.7 to 81.3 percent of the total,
but the population of the major metropolitan area, Detroit and its environs, actually
declined by 1.1 percent between 1970 and 1978. 1/ The city of Detroit, having lost
9.5 percent of its population in the sixties, lost another estimated 14.8 percent
between 1970 and 1977.2/ However, the Detroit SMSA still accounts for 47.7
percent of Michigan's total population, a fact which polarizes Michigan politics
between the southeastern corner and the rest of the state._3/ Fear of losing both
legislative clout and federal money in the eighties led Detroitfs Mayor Coleman
Young to challenge the Census Bureau in court in April 1980, alleging a significant
undercount of Detroit's population. In September, the federal district court ordered
the Census Bureau to adjust raw head count data for the undercount of black and
Hispanic persons.4/

Sharp partisan debate has characterized reapportionment controversies in
recent years. However, from the Civil War to the 1930s, Michigan was a reliably
Republican stronghold in both state and national politics. The rapid development of
the automotive industry, the Depression, and the onset of the New Deal all
contributed to the growth of a two-party system in Michigan. In elections from
1948 through 1960, the closely divided Michigan electorate consistently chose a
Democratic governor and a majority of Democratic statewide officials while
awarding its electoral vote to Republican presidential candidates.5/ From 1962
through 1978, Michigan voters chose Republican governors, but in two out of four
presidential elections favored Democrats. Statewide votes elected Democratic
senators four out of six times in the same period.6/

Although judicial elections in Michigan are nominally nonpartisan, candidates
are nominated by state party conventions and have traditionally waged heated
partisan campaigns. Control of the traditionally Republican state Supreme Court <t
passed to the Democrats in 1960 and has generally been held by the Democratic =5
party in the years since.7/ Heated electoral campaigns are generated of not only by o

*The author wishes to thank Judith 3. Hritz for assistance in the collection of data. £
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tight margins victory for the winning party but also by the strong ideological
character of Michigan's parties; the strength of the state Democratic party is rooted
in the automotive industry's well-organized and highly politicized unions, while the
state GOP is equally dependent on the strength of management in the same industry.

Cutting across party lines in Michigan, however, is the urban/rural cleavage,
which has moderated the effect of party competition on reapportionment struggles.
Several "outstate" (i.e., outside the Detroit SMSA) metropolitan areas have main-
tained their traditional Republican orientation, while the sparsely populated upper
peninsula is inhabited by a significant concentration of ethnic families, particularly
Italian and Finnish, whose wage earners work in the mines and whose loyalties are
traditionally Democratic.^/

Historical Background

Under the provisions of Michigan's first (1837) constitution, both houses of the
legislature were elected from multimember districts in proportion to numbers in the
population.9/ However, new settlers from the east pressured the constitution-
makers of 1850 to depart from the equal-population principle so that their sparsely
settled counties could elect their own representatives. A revised apportionment
formula in the 1850 constitution provided that a newly organized county could
obtain separate representation when its population reached "a moiety of the ratio of
representation." The upper peninsula won special protection through a provision
guaranteeing that area at least three representatives and one senator regardless of
population.J_0/ At the same time, the Michigan Senate was divided into single-
member districts over the objections of Democrats at the constitutional convention
who feared that parochial representation of special interests would develop in a
single-districted system. 11/

Early in the twentieth century, a third constitution was adopted, which
extended the rural-small town advantage of "moiety" representation to all counties
and dropped the special provision for the upper peninsula.]^/ The legislature was
required by this constitution to reapportion after every federal census, but failed to
do so after the 1930 and 1940 censuses. By 1950, over half the population lived in
the Detroit metropolitan area, but the residents of this area elected only 27 percent
of the House of Representatives.^/ Urban voters initiated constitutional amend-
ments to restore equal-population apportionment in 1924, 1930, 1932, and 1952, but
all of these proposed amendments were defeated by the electorate. In 1952, an
alternative "balanced legislature" amendment, initiated and supported by the
Michigan Farm Bureau, was adopted, guaranteeing area representation in the Senate
but preserving the moiety clause for the House. (Area representation in the Senate
was based on single-member districts whose geographical boundaries, written into
the constitution, were unrelated to population but provided districts of approxi-
mately equal territorial size.) The only significant change provided for apportion-
ment by the Board of State Canvassers if the legislature failed to carry out its
decennial duty. 14/

^ The Sixties

=== The struggle for population-based apportionment was eventually incorporated
O into the larger attempt by Michigan reformers to restructure the state constitution.
2 However, in 1958, the Republican legislature put a referendum on the ballot to call

a constitutional convention, the delegates to which would be elected by geographical
CM areas of the state rather than by equal-population districts. Urban, Democratic,
£ and labor groups opposed the ballot issue successfully and decided to turn to the



courts for reapportionment relief. August Scholle, president of the Michigan
AFL-CIO, filed suit in the Michigan Supreme Court arguing that the 1952 apportion-
ment formula violated the due process and equal protection clauses of the
Fourteenth Amendment. The state Supreme Court rejected the suit as nonjusti-
ciable,L5/ and Scholle appealed to the U.S. Supreme Court, which consolidated the
Michigan case with Baker v. Carr.16/

In the meantime, in 1961 the voters approved a call for a constitutional
convention composed of one delegate from each House and Senate district. In the
subsequent election of delegates, 99 Republicans and 45 Democrats were elected. 17/
The two parties proposed competing apportionment plans for the new
constitution. The Republican-proposed apportionment formula weighted repre-
sentation in both houses by 80 percent population, 20 percent area. The GOP also
proposed creation of a bipartisan apportionment commission, with recourse to the
state Supreme Court in the event of a deadlock, lji/ The Democratic proposal
mandated equal-population districts for the legislature.

While delegates to the constitutional convention were debating the merits of
competing Democratic and Republican apportionment plans, the U.S. Supreme Court
announced its decision in Baker and remanded the Michican Scholle case to the state
Supreme Court for reconsideration in the light of Baker. 19/~ In spite of this
dramatic development, however, the Michigan convention approved the Republican
apportionment proposal by a straight party-line vote. The new constitution was
ratified in April 1963, making the legal challenge to the 1952 apportionment formula
moot. Because the 1962 election had produced a partisan tie on the state Supreme
Court, the AFL-CIO litigants chose federal district court as the forum to challenge
the new apportionment formula.2jO/ However, the Republican chief of the Court of
Appeals assigned the case to a panel with a Republican majority. The federal panel
split on party lines, with the Republican majority upholding the 80-20 plan as not
grossly unequal. Democratic Judge Rothfs dissent 217 foreshadowed the equal-
population rule of Reynolds v. Sims, a decision on which the U.S* Supreme Court
relied to reverse the three-judge federal court in the Michigan case.22/

The new bipartisan Apportionment Commission was composed of eight
members, four each of whom were appointed by the major parties1 state central
committees from constitutionally defined regions of the state. Predictably, the
commission deadlocked and several rounds of litigation ensued. In 3une 1964, the
plan proposed by two Democratic commissioners was finally ordered into effect by
the Democratic majority of the state Supreme Court.23/ In 1965 and 1966, 34
Republican citizens challenged the apportionment as a violation of state consti-
tutional standards, arguing that political subdivision boundaries should not have been
subordinated to a single federal standard of strict mathematical equality. They also
complained that the plan was an unconstitutional partisan gerrymander, alleging
that the Democratic commissioners had used data to draw district lines which would
maximize Democratic strength and minimize Republican representation. The case
was dismissed by an evenly divided state Supreme Court, and the appeal was
rejected by the U.S. Supreme Court.24/ Partisan judicial voting in the Michigan
apportionment cases increased the bitterness of the contests for control of the
legislature, as well as contributing to the growing stridency of judicial elections.25/

The 1964 apportionment established single-member districts for both the 38-
member Senate and the 110-member House. The population distribution was "the
most equal" in the nation at the time, with a population variation of less than one g
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percent in any one district from the average district population. County, city, and
township boundaries were frequently crossed to equalize the population of districts.
Although the plan corrected the underrepresentation of Michigan's urban areas
which had characterized the legislature since 1850, implementation came too late to
help Detroit, which was already losing population at a significant rate.26/

The change from multimember to single-member districts in the House was
expected to favor the Republicans in urban areas and offset anticipated Democratic
gains from population-based apportionment, Before-and-after comparisons of
partisan results in individual Michigan districts are difficult to make because of
extensive crossing of county lines in the 1964 apportionment. However, the Wayne
County (Detroit) boundaries remained virtually intact, and for the rest of the decade
the countyfs delegation registered little change in party composition. Wayne
County!s new single-member districts produced 36 or 37 Democrats and one or two
Republicans, a proportion similar to that produced earlier by the multimember
districts.

In the 1962 election, which was based on the 1954 apportionment, 55.9 percent
of the vote for House members was Democratic, yielding to the Democrats 47.2
percent of the seats; in the Senate, 51.7 percent of the vote produced 33.3 percent
of the seats for the Democrats, clearly underrepresenting Democratic voters. In the
1964 election, based on the new apportionment, 57.3 percent of the vote for
Democratic House candidates produced 65.1 percent of the seats, and 58.1 percent
of the vote for Democratic Senate candidates produced 60.5 percent of the seats.
While this pattern might be expected to result from equal-population districts whose
boundaries were drawn by Democrats, the effect did not carry over to a second
election. In 1966, Republicans regained control of both houses. National political
tides—Democratic in 1964 and Republican in 1966—exerted their pull in Michigan as
elsewhere, apparently outweighing districting. In 1968, however, the Democrats
recaptured the House and in 1970 tied in the Senate.27/

Reapportionment in the Seventies

The 1970 census was the first population count to show the people in
Michigan's suburbs outnumbering those in the cities. It was evident that Detroit's
loss of population, resulting from urban renewal, the building of expressways, and
the aftermath of the riots of the sixties, would reduce the city's representation in
the legislature by at least five House and two Senate members. The redistribution
of these seats to the Detroit suburbs and to outstate districts was the task of the
Apportionment Commission.

The politics of redistricting in the 1970s involved ethnic and racial claims
within the Democratic party, as well as interparty rivalry. In 1970, black legislators
held 15 of the 148 seats in the Michigan legislature, closely reflecting the 10
percent black proportion of the state's population. The one goal shared by the major
parties was to maintain this ratio of black political power.^8/ Because both party
chairmen were publicly quoted to this effect, other groups in Detroit feared losses
of influence. Polish incumbents in the legislature complained that there was "not
one Pole on the Apportionment Commission," and Hispanic groups demanded more
representation.29/

In meetings of the Apportionment Commission, 19 redistricting plans failed of
majority approval. Twelve plans proposed by the four Democratic members and
seven proposed by the four Republicans were rejected by 4-4 votes after little or no



discussion. On January 28, 1972, the final day it could lawfully act, the commission
spent the last two hours in continuous recess because neither party wanted it said
that its members walked out first. At midnight the commission adjourned, and the
issue moved to the Michigan Supreme Court.30/

Throughout commission proceedings, it was known that the Democrats had the
upper hand in the redistricting struggle. Secretary of State Richard Austin, a
Democrat, served as secretary of the commission and had been a co-sponsor of the
1964 apportionment plan. Even more important was Democratic control of the state
Supreme Court.

The Republican commissioners filed their redistricting plan with the state
Supreme Court on February 18, 1972, with equal-population districts that varied in
population by less than one-tenth of one percent. The following day the Democratic
commissioners filed their proposal, a plan which had not been submitted to the
commission and which reduced population variances to less than one-hundredth of
one percent.31/

Republicans charged that the Democratic plan (called the Hatcher-Kleiner
plan, after its sponsors) was illegal and unconstitutional because it had been neither
submitted to the commission nor checked for the accurary of its population data.
The Democrats argued that the Republican plan was inferior in its fidelity to the
principle of population equality, as well as "deficient in detail and ignorant of other
criteria.'V32/ Not surprisingly, the Michigan Supreme Court upheld the Democratic
plan by a 4-3 vote.3jS/ Republican Governor Milliken assailed the court's decision as
"a politically motivated attempt to gerrymander the state to assure Democratic
control of the legislature,"^/ a charge which indicated that the partisan confron-
tation over apportionment would continue.

As expected, Detroit lost five House seats and two Senate seats in 1972. The
Democratic party solved its internal political problems by rearranging the city
districts in such a way that "Poles (would) run against Poles, blacks against blacks,
women against women, and Irishmen against Irishmen to settle which five (House
members) will 'retire.1 " Two Democratic legislators who had voted frequently with
the opposition were deprived of their districts.25/ In the 1972 election, which was
based on the new apportionment, the House Democratic majority increased from 58
to 60 out of 100 seats.^6/ In 1974, the House majority increased to 66 seats, while
the Senate, which had been tied at 19-19 between the two parties for four years,
was converted to a 24-14 Democratic majority. The Democratic party was to
maintain control of the legislature for the remainder of the decade.37/

In 1973, a new element was injected into the ongoing debate by the U.S.
Supreme Court's opinion in Mahan v. Howell,38/ which allowed a 16.4 percent
variation in Virginia's state legislative apportionment. The Republican Apportion-
ment Commissioners, encouraged also by a slight shift in the partisan alignment of
the state Supreme Court,39/ tried to reopen the debate that had preceded the 1972
decision. They filed a suit in the state Supreme Court asking that the 1972 ^
Republican plan be substituted for the Hatcher-Kleiner plan on the grounds that the O
GOP plan, which violated fewer political boundaries, constituted a "rational policy" J
supportable under the standards of Mahan v. Howell. However, by a vote of 4-3 the §
Court rejected the suit.40/

A second challenge in the courts was mounted by a disgruntled independent S
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voter and by a number of minor-party candidates, who contested the structure of | i
the Apportionment Commission itself. In August 1973, the plaintiffs filed a suit in ! 2
federal district court alleging that Michigan's constitutional provision requiring 2
minor-party candidates to win 25 percent of the statewide vote for governor in t
order to win seats on the Apportionment Commission violated the First and ' I
Fourteenth Amendments to the U.S. Constitution. The plaintiffs also challenged the i
right of political parties, which have a vested interest in the outcome, to appoint
the commission's members. Finally, they argued that the commission itself was
apportioned unconstitutionally, since its members were appointed from districts of
grossly unequal population.*!/ <

I
Early in 1975, a three-judge federal district court upheld the constitutionality <

of the Apportionment Commission against all claims,*2/ a judgment upheld by the
U.S. Supreme Court later in the year.43/ :

Having failed to overturn the state's apportionment process in the courts,
Republican leaders, joined by foes of the partisan character of the process, returned
to the legislature for relief. In 1978, House Republican leader Dennis O. Cawthorne
introduced a constitutional amendment to make the Apportionment Commission
"independent and nonpartisan." He proposed that one member each be selected by
the majority and minority leaders of the two houses of the legislature; these four
members would in turn choose a chairman. The commission would be assigned the
tasks of both legislative and congressional districting; prompt review would be
available in the state Supreme Court. The key feature of the Cawthorne plan was
the tie-breaking chairman, who would have to be acceptable to both sides and
therefore could presumably mediate conflict. Common Cause supported the
proposal, but there were not enough votes in the legislature to put it on the
ballot.**/

In November 1978, an issue automatically placed on the ballot every 16 years
gave the voters an opportunity to call a constitutional convention. While this would
have opened an alternative path to changing the structure of the Apportionment
Commission, it was rejected by an overwhelming 76.7 percent of Michigan's voters,
who were apparently reluctant to open up the general constitutional revision
process.*^/

Prospects for 1982

As Michigan faces a new round of reapportionment, partisan considerations
outweigh population changes in their likely influence on the outcome. Michigan's
competitive party system persistently produces divided government. Republican
Governor Milliken continues to face Democratic majorities in both houses of the
legislature. Republicans consider themselves the victims of gerrymandering, but the
statewide victories of two Democratic U.S. senators in 1976 and 1978, and wide
margins of victory for the Democratic attorney general and secretary of state in
1978, demonstrate that districting is not entirely responsible for Democratic

z. electoral successes in Michigan.

x The key role of the state Supreme Court in reapportioning the state in 1982 is
y widely recognized. The Apportionment Commission is now assumed to be irrelevant

because its members, evenly divided between the two parties, are expected to dead-
lock automatically. Furthermore, both state and federal court decisions of the sev-

<g enties upheld the power of the state Supreme Court to put into effect a plan which
*" had not even been submitted to the Apportionment Commission.*6/ The Court



is presently composed of three Democrats, three Republicans and one Independent-
Justice Charles L. Levin, who has formed his own Nonpartisan Judicial Party.47/
Justice Levin and Republican Chief Justice Mary S. Coleman, the two members of
the Court whose terms expired in 1980, were both reelected in November. Justice
Levin therefore appears to hold the key to the shape of Michigan legislative politics
for the eighties.48/

The major line-drawing problem will be to allocate Detroit's surplus repre-
sentation to suburban and outstate districts without creating political havoc. In
choosing between Democratic and Republican plans, this state Supreme Court may
place less emphasis on strict adherence to mathematical standards of population
equality and more emphasis on maintaining political subdivisions as representational
units. At the very least, the parties, candidates, and voters face an uncertain
prospect.
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APPENDIX A

MICHIGAN LEGISLATURE *

Percent Democratic of Votes and Seats, 1962-80

Election Year

1962

1964

1966

1968

1970

1972

1974

1976

1978

1980+

Calculated from

% Dem.

55.9

57.3

48.6

52.6

55.4

51.1

54.9

55.7

57.6

51.0

Official

HOUSE **

Votes % Dem. Seats %

47.2

Reapportionment I

65.1

50.0

52.7

52.7

Reapportionment D

55.4

60.0

61.8

64.5

58.2

SENATE

Dem. Votes %

51.7

58.1

48.7

54.4

60.1

56.9

Canvass of Votes, published biennially by

Dem. Seats

33.3

60.5

47.3

50.0

63.2

63.2

the Michigan
Department of Management and Budget (formerly the Department of Adminis-
tration).

**The House was restructured by the 1963 constitution from 86 districts with 110
members to 110 single-member districts. Art. IV, sec. 3.

//The Senate was enlarged by the 1963 constitution from 34 to 38 single-member
^ districts. At the same time, the senators were given four-year terms, concurrent
O with the governor's term. Art. IV, sec. 2.
O
§ +Based on unofficial results, reported in the Detroit News, November 6, 1980, p. 3.



MINNESOTA
Charles H. Backstrom

The Minnesota constitution, since its drafting in 1858, has always required
districting by population only in both houses. It even provided that a special state
census be taken in mid-decade to keep the districting current. (This latter provision
was never carried out, however, and the provision was made optional by a
constitutional amendment in 1964.) Redistricting occurred with regularity until
1913 by the relatively painless process of adding new members without taking any
away, although urban areas were systematically underrepresented anyway. After
the 1913 redistricting, district lines remained the same until the courts compelled a
new plan to be produced in the late 1950s.

Resistance to reapportionment in the first half of the century was primarily
the expression of rural desires to maintain rural domination of the legislature when
the rural population no longer justified such domination. An ideological dimension
was also present, however, in that conservative businessmen in the urban and
suburban areas recognized that their interests were well protected by certain
conservative rural legislators; these business interests therefore supported the
refusal of the legislature to consider a redistricting plan, even though the state
constitution clearly required redistricting in order to bring the legislature into line
with population changes.

The state Supreme Court was complaisant in the face of legislative inaction,
even ruling in 1914 that the constitution did not require uniformity of population as
long as the legislature had made a good-faith effort to give a fair apportionment
"without ulterior or improper motives."^/ Moreover, the Court ruled in 1945 that a
once-valid districting act could not be held unconstitutional by reason of subsequent
changes in relative population of the districts.2/

In 1957, well before the U.S. Supreme Court articulated the one man-one vote
standard, reformers in Minnesota brought a case to federal court, successfully
arguing that reapportionment was indeed justiciable.3/ The judge did not provide a
judicial remedy, but he did charge the legislature with redistricting more equitably,
and he kept the case under advisement in the event that the legislature failed to
heed his order.

The legislature responded to the judicial action in 1959 by enacting a
redistricting law that brought legislative districts closer to equality of population
but still left the largest House district with seven times the population of the
smallest one, as revealed by the 1960 census. This redistricting act was a partisan
compromise worked out by a legislature in which the Senate was dominated by the
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"Conservative" caucus—largely Republicans—and the House was controlled by
"Liberals"—members of the Democrat ic-Farmer Labor (DFL) party, as the Demo-
crat ic party is know in Minnesota. (Lesiglators were not party-designated on the
ballot between 1914 and 1973, although party organizations often endorsed candi-
dates.)

The principal result of this 1959 redistricting, which took effect in 1962, was
to move five and one-half Senate districts and eleven House districts from rural
areas to the Minneapolis-St. Paul metropolitan area—mostly to the suburbs, where in
the next election Republicans won every new seat . The Twin Cities gained one seat
apiece, but their period of real population dominance in Minnesota had already
peaked. Several small rural districts, all under DFL control, were allowed to remain
in existence despite population losses so as not to give declining rural Minnesota the
full shock t rea tment that complete population equality in legislative district
populations would have entailed.

The post-Baker v. Carr decisions of the U.S. Supreme Court led a DFL
governor in 1964 to convene a "bipartisan" reapportionment commission to suggest
further action in Minnesota toward greater population equality. The legislature
ignored the commission's recommended districting plan, but meanwhile another
court case had been filed, successfully challenging the 1959 reapportionment.4/
This judicial finding spurred the legislature in 1965, now under complete
Conservative (Republican and nonparty interest group) control, to pass a new
districting plan. The authors of this plan at first claimed that there was a maximum
-20 percent deviation among district populations in their plan, but when the DFL
governor learned that the population disparity was actually 100 percent, he vetoed
the act . The s ta te Senate lost a s ta te court challenge to the governor's action.!)/
(The constitution authorizes redistricting to be done by "the legislature," but the
s ta te Supreme Court ruled that this meant by regular law-making procedures.) A
special session of the legislature then compromised with the governor on a new plan
the following year. Four and one-half additional Senate districts and nine more
House districts were taken from rural areas and given to the metropolitan suburbs;
again, most of the new districts were captured by Republicans.

The census of 1970, only four years later, triggered a third federal court suit,
also successful.6/ This t ime the Conservative-controlled legislature and the DFL
governor could not agree on a compromise districting scheme, and the federal
district court ended up drawing new district lines. The district judges overstepped
themselves, however, by cutting the size of the legislature by almost one-fourth.
The U.S. Supreme Court, on appeal by the Minnesota s ta te Senate, agreed that this
action was unnecessary to achieve equality of population, so the district court had
to draw yet another plan, for a 67-seat Senate and a 134-seat House.7V (The
legislature is constitutionally entitled to set any size for the legislature that it sees
fit, and the reapportionment plan of 1959 had added four House seats.)

2 The court-drawn plan (it had actually been designed by three special masters
O the court appointed to do the work) brought another five Senate and ten House
!ij districts into the Twin Cities metropolitan area, giving this area the one-half of the
§ legislature that it deserved. From a population standpoint, the court's plan was very
S str ict : It allowed no more than a two percent deviation between districts. The plan

was thought by the Republicans to be a DFL gerrymander (two of the three judges
w were former DFL politicians), although an analysis by the present author found the
£ plan quite fair—in fact, it underrepresents the DFL by a single sea t .8 / But
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whatever the estimated partisan potential of the plan, the DFL party gained control
of both houses of the legislature after this redistricting—perhaps less because of the
redistricting plan than because of superior organization, strategy, and financing that
enabled them to capitalize on their 50-30 percent lead in party identification among
the electorate. There was also a factional fight within the Republican party at this
time, further aiding the DFL.

No redistricting has occurred in Minnesota since 1972. Population continues to
shift away from the central cities; it is now even moving away from the inner
suburbs toward exurbia and the "amenities crescent," a 200-mile sweep west and
north of the Twin Cities into lake country, which is fast becoming a place for people
(many of them migrants from other states) to dwell year-round.

A long-sought constitutional amendment to remove the power to redistrict
from full legislative control and put it in the hands of a special nine-member
Reapportionment Commission was submitted to the voters in November 1980.
Although approved by a 58 percent majority of those voting on the question, the
amendment fell about 3000 votes short of gaining the required majority of all
persons voting at the election. Seemingly noncontroversial itself, the reapportion-
ment commission proposal fell victim to spirited campaigning on both sides of a
companion amendment that would have installed initiative and referendum pro-
visions in the constitution.

If the reapportionment commission proposal had passed, not all legislators
would have been out of the picture, because the majority and minority leaders of
both houses were each to have appointed one member to the commission (they
probably would have picked either themselves or other legislators), and these first
four members were to have chosen the other five by unanimous vote. The
Independent-Republican party (as it is now officially named in Minnesota) has been
on the upswing in Minnesota, and Republicans had reasonable hopes of capturing
control of the legislature in 1980, thus enabling them to dominate the redistricting
process (the governor is a holdover Republican) if the commission referendum lost.
But the DFL managed to hold both houses of the legislature in 1980, setting the
stage for another legislative-executive confrontation on redistricting.

Current population estimates indicate that half of the Minnesota legislative
districts deviate by more than 10 percent from equality.9/ One-third deviate by
more than 20 percent. But since most of the districts showing these large
disparities are either in the still-declining central city areas or in the still-growing
outer suburbs, in the rest of the state only minor adjustments will be required. And
this is what is likely to be done in 1981 as legislators start with the existing
districting plan so as to disturb the fewest possible incumbents and constituents,
rather than drawing a fresh map using different criteria, as a separate reapportion-
ment commission might do. A legislative leadership committee has been studying
computer-assisted redistricting for some time, and is preparing data for the use of
the map drafters, whoever they may be. j5

O
The Minnesota constitution requires that no Senate district lines be cut by ^

House district lines. This means that the state can have only one districting §
scheme, not two. Traditionally, the Senate districts are drawn first and then simply 5
divided in two to form House districts, but there is no reason House districts could
not be plotted first and then combined in pairs to make Senate districts. In the past, w

the two houses have initiated separate plans and then compromised between £
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themselves. Often a special reapportionment committee will be named in each
house, consisting of the most powerful members, but of course each member tries to
ensure his own survival by asking for adjustments in the borders of his home district
which may require redrawing of a great many districts in the state in order to bring
about population equality again. This process of bargaining and compromise affects
all substantive legislation during the session, which is what led outside observers—
and many legislators themselves—to work for a separate reapportionment commis-
sion.

The legislature has jealously guarded its initiative in reapportionment regard-
less of the political affiliation of the governor, who can only react to a final plan by
veto rather than being a!ble to offer input at an early stage. Nor has the public ever
had input into legislative redistricting in Minnesota, as hearings have never been
held on a redistricting bill, and the final bill usually appears only on the day before
it is passed. This time, however, with an "open meetings" law in effect, perhaps
outsiders will at least be able to watch the process.

NOTES

1. Meighan v. Weatherall, 125 Minn. 336 (1914).
2. Smith v. Holm, 220 Minn. 486 (1945).
3. Magraw v. Donovan, 163 F.Supp. 184 (D. Minn. 1958).
4. Honsey v. Donovan, 236 F.Supp. 8 (D. Minn. 1964).
5. Duxbury v. Donovan, 272 Minn. 424, 138 N.W.2d 692 (1965).
6. Beens v. Erdahl, 336 F.Supp. 715 (D. Minn. 1972).
7. Sixty-Seventh Minn. State Senate v. Beens, 406 U.S. 187 (1972).
8. See Minnesota Law Review 62 (3uly 1978): 1121.
9. Office of State Demographer, "Population Estimates for Minnesota Legis-

lative Districts, 1978," State Planning Agency, 3une 1980. (mimeographed)



MISSISSIPPI
Thomas B. Hofeller

Introduction

By almost any standard, the most prolonged and complex redistricting struggle
of the 1970s occurred in Mississippi. This protracted redistricting case ran from the
original Connor decision in 1965 to the final Supreme Court decision in Mississippi v.
United States handed down on February 19, 1980. This 15-year litigation involved
the two major problems addressed by the federal court system on the issue of
legislative redistricting—equality of district populations and minority repre-
sentation. The Mississippi case offered a classic example of the difficulties courts
encounter when they are forced to perform a basically legislative function—the
determination of the boundaries of legislative districts. The case is most inter-
esting, however, for its racial aspects.

History Prior to 1977

Prior to the Reynolds decision in 1964 and the passage of the Civil Rights Act
in 1965, Mississippi had been districted on a county basis. No struggle had developed
between the rural areas of the state and the urban areas because Mississippi was—
and still is—primarily a rural state. The stakes involved in gaining three or four
more seats for urban areas in a lower house of 122 members and an upper house of
52 members were not very high when "urban" representation comprised, at a
maximum, 25 percent of the total legislative membership.

The representation of municipalities became a major issue only when it
became apparent that many of the opportunities for blacks to gain seats in the state
legislature were to be found in the larger cities of Mississippi. The issue of county
representation then became entangled with the issue of single-member districts, as
blacks sought to use the latter to gain their proper share of representation in the
state legislature.

Mississippi entered the redistricting period of the 1970s without a resolution of
the litigation of the 1960s, which had centered on the issue of the under-
representation of blacks. The damaging effects of multimember districts on blacks,
the failure to elect any black to the upper house, the presence of only four blacks in
the lower house—these had been the topics that had monopolized the earlier
litigation. Mississippi also entered the 1970s with the federal court retaining
jurisdiction over the redistricting process in the state. Mississippi holds legislative
elections every four years, and new legislatures were elected in the years 1967,
1971, 1975, and 1979. Essentially, the legislature and the court fell into a pattern
that was followed for the first three post-Reynolds elections. In the first stage,
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either the federal district court or the U.S. Supreme Court would declare the j
districting plan passed by the legislature to be invalid. In the second stage, the |
federal district court would adopt its own plan for that election. Finally, the
district court plan would be held unconstitutional by a subsequent U.S. Supreme :
Court decision or rendered obsolete by an intervening census. The whole cycle !
would then be repeated. Each time, Mississippi would move a small step closer to j
having single-member legislative districts of equal population. j

i

1977: The Court Turns to Single-Member Districts j
In 1977 the U.S. Supreme Court directed the district court to devise a plan of !

single-member districts for Mississippi. At the same time, the Court ruled that
federal courts, when drawing redistricting plans, would be held to a more rigid
standard than legislatures in regard to both population equality and racial repre- \
sentation. The Supreme Court was declaring, in effect, that when courts assume the
legislative function of redistricting, they should adopt procedures and criteria that
result in the drafting of plans that leave them above any suspicion of racial I
prejudice, malapportionment, or gerrymandering. Having enunciated these tough j
standards for the judiciary, the Supreme Court admonished the federal district court \
in Mississippi to act with dispatch in the preparation of a plan for the legislative !
elections of 1979. j

<
Acting in August 1977, the district court directed all the parties to the Connor >

case (the Mississippi black activists, the Justice Department, and the legislature) to \
submit their own plans to the court by the end of October 1977. The motivations of \
the district court in proceeding in this manner are not clear. Perhaps the court,
having failed to have its own single-member plan meet with the approval of the
Supreme Court, wanted to see what the other parties could devise. On the other
hand, the court may have felt that the process of soliciting plans from all interested I
parties would precipitate a legislative solution to Mississippi's redistricting problem. ;
Perhaps, too, the court felt that if all parties were forced to deal with the technical j
difficulties involved in the development of a single-member plan, they would be able \
to work out a compromise. It is even possible that the court simply did not know \
how to proceed and wanted to see what the other parties would produce. It was
clear, however, that the parties to the litigation had many more resources at their ;
disposal than did the court. j

Development of the 1977 Court Plans
The drafting of single-member plans for the state presented many technical

difficulties for all the parties involved. The first problem was the determination of
accurate populations for proposed districts. A choice was required between using
either enumeration districts or voter precincts as the building blocks of districts. If
enumeration districts were used, accurate populations could be determined for all
the proposed districts. The problem with this method, however, was that a plan

_ using enumeration districts would end up splitting a large number of voter precincts.
g; There was some doubt that local election officials in the state would be able to |
co determine the residences of individual voters in the portions of split precincts \
25 contained in different districts. In this case, all voters in precincts split by the new \
2> district lines (and perhaps voters throughout the entire state) would have to be j
5 reregistered. This, in turn, could wipe out gains in registration made by black ;

voters. |
<0 I
£ If, on the other hand, precincts were used as the basic building blocks of t



districts, another set of difficulties would be encountered. In some counties the
exact boundaries of the precincts were not known. In other counties, precincts were
so large in population that they could be used only with difficulty as the units with
which to build legislative districts of acceptably equal populations. In many areas of
the state, census data were not available in units that corresponded with precinct
boundaries. In this case, precinct populations could be established only by
estimating populations of portions of enumeration districts split by precinct
boundaries. This could, and did, result in endless haggling over the methods to be
used in "splitting" enumeration districts. It made plans more prone to technical
error in the determination of both total district population and population by race.

Another problem with the use of precincts in Mississippi was their irregular
geographical shapes, which generally resulted from an unusual feature of county
politics in the state. Before the one man-one vote ruling of the Supreme Court,
supervisorial seats in Mississippi were apportioned on the basis of county road
mileage. Each supervisorial district in a given county was supposed to contain an
equal number of miles of county roads. This policy has been referred to by the
present author as "one road-one vote." As a result of lawsuits during the early
seventies, many Mississippi county boards of supervisors were forced to redraw their
districts, or "beats," in accordance with population equality standards. In many of
these counties, the overwhelming majority of the population lived in one central
city. Thus, in an attempt to adhere to both the one man-one vote rule and the "one
road-one vote" rule, supervisors would divide up that central city to gain needed
population and extend corridors out into the surrounding rural areas to equalize road
mileage. These maneuvers often resulted in district configurations that were
bizarre indeed; and the voting precincts formed within these districts were very
irregular in shape. Thus, a policy that called for the exclusive use of precinct
boundaries to form legislative districts could result in strangely shaped legislative
districts that looked like gerrymanders, although they had not been devised to give
advantage to any particular political or racial group.

All the difficulties discussed above had to be resolved by the parties
submitting plans before the October 29, 1977 deadline. In effect, the parties
involved had only two months to carry out the entire district-building process from
start to finish, even though they all began the process without data bases, without
software, and even without adequate precinct maps. The imposition of this
unrealistic deadline for presenting plans serves as clear evidence that the district
court failed to understand the difficulties involved in the redistricting process. In
fact, it is remarkable that all the parties were able to submit plans. What is not
surprising is that the plans of all the parties required later adjustments in order to
correct technical mistakes discovered after they had been submitted.

At any rate, the Connor plaintiffs and the Justice Department submitted
precinct-based plans. The Justice Department also submitted a plan based upon
enumeration districts, as did the Mississippi legislature. The district court, upon
receipt of all these plans, directed the legislature to redraft its plan using precincts
as the building blocks. The court also hinted that it might reduce the size of the
legislature to provide for two lower-house districts within each Senate district (a
total of 90 House seats and 45 Senate seats). A reduction in the size of the
legislature was not agreeable to any of the parties to the litigation. Blacks would
have less opportunity to construct black districts if the district population size were
increased, while the legislature would have more trouble protecting incumbents. ^
The threat of a reduction in size did, however, propel the legislature into devising a £
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precinct-based plan, which was submitted to the court in January 1978. By March
1978, the plans of all the parties were in their final forms before the district court.

Creation of the Statutory Plan by the Legislature
One of the standards the Supreme Court had established for the plans

submitted to the district court was a higher degree of population equality among the
individual districts. Adherence to this tighter standard had resulted in the
fracturing of many of the state's counties in the plans presented to the court. Many
small portions of counties were included in districts dominated by comparatively
larger portions of neighboring counties. Since the county is traditionally a respected
unit of redistricting in Mississippi, multiple fracturing of counties caused much
distress in the legislature and in the counties themselves. The solution to this
problem was the construction of a new statutory plan, passed by the legislature and
signed by the governor. Under the Supreme Court guidelines, such a plan would not
have to adhere to the same tight standards of population equality as a court-imposed
plan. It would allow for less fracturing of counties; in addition, it would result in a
legislative solution to Mississippi's redistricting problems—as contrasted with a
solution forced on the state by the district court.

In December 1977, the legislature adopted a statutory plan based on enu-
meration districts. This plan was redrafted to follow precinct boundaries in the
following spring and was approved and signed by the governor in April 1978. This
new plan contained less fracturing of counties than all of the previous plans devised
by the legislature and less than was present in any of the plans submitted to the
district court by either the Connor plaintiffs or the Department of Justice.

Following the adoption of the redistricting statute, the district court was
faced with a difficult decision. Should it stay action on a court solution, pending
preclearance of the state's plan by the Justice Department under Section 5 of the
Civil Rights Act, or should it continue to seek a judicial remedy as directed by the
Supreme Court? The district court chose the latter course of action, and, in May
1978, the district court's master presented a plan to the court that contained pieces
of the plan of the Connor plaintiffs and the legislature's court-requested precinct
plan of January 1978. The master, however, avoided making a choice between the
two plans in the districting of two areas—Hinds County and Warren County. These
were counties in which there was considerable controversy concerning the formation
of black districts. They were also the areas in which there were the greatest
differences between the plans of the Connor plaintiffs and the legislature. The
master left the choice of districts in these two areas up to the district court itself.
The court, viewing all of the plans before it (there now being five for each house),
ascertained that there were large areas of the state in which the position of the
legislature was not much different from the position of the Connor plaintiffs and the
Justice Department. The court decided, therefore, to direct the parties involved to
enter into discussion to see if a compromise plan could be agreed upon.

£ In June 1978, representatives of all parties met at the direction of the court
55 and devised a "compromise" plan on which they could all agree. This plan was, in
£2 essence, a modified version of the statutory plan signed by the governor in April,
co with several modifications in districts for both the Senate and the House. Unfor-
5 tunately, because of legal differences, the compromise plan did not receive the final

consent of all the parties involved, although it was, nonetheless, reported to the
oo district court. This plan is important because it became a key element in the case
£ between the Department of Justice and the state over the statutory plan and also



because it was adopted, with minor adjustments, by the district court as its plan in
the spring of 1979.

Mississippi v. United States—The Statutory Plan
In accordance with the Civil Rights Act of 1965, the plan enacted by the

legislature and signed by the governor in April 1978 was submitted to the attorney
general of the United States for his preclearance in June 1979. This preclearance is
required before voting statutes can become law in the state of Mississippi and in
most other southern states. On July 31, 1979, the Department of Justice dis-
approved the plan, claiming that it had both the intent and the effect of
discrimination against black voters in the state of Mississippi. In accordance with
the Civil Rights Act, the state then petitioned the district court in the District of
Columbia to set up a special three-judge review panel, requesting the panel to
declare that the plan did not discriminate against black voters in Mississippi. This
case, Mississippi v. United States, was separate from the Connor case being tried in
Jackson, Mississippi, but was a related action. A trial date in the special three-
judge court was set for September 1978; and the district court in Mississippi, with a
compromise plan in hand, stayed action in the Connor case pending a decision in the
District of Columbia court.

The standard against which redistricting plans are judged is defined by the
Beer decision. Briefly, a redistricting plan must be free of intent to discriminate
and also free of the effect of discrimination. The effect is determined by
comparing the proposed plan with the plan which it will supersede. If the voting
power of minorities is either the same or augmented, then there is no effect of
discrimination. On the other hand, if minority voting power is diminished,
discrimination is established. The problem in trying to use the Beer standard in the
Mississippi case was that the 1975 legislative elections had been held under a court-
ordered plan, which was later replaced by another court plan, which was in turn
disapproved by the U.S. Supreme Court. The state of Mississippi maintained that
the present legislative districts should be used in applying the Beer standard, while
the Justice Department and the Connor plaintiffs argued that a plan that had been
superseded by another court plan should not be the standard. In their opinion, use of
the 1975 districts was especially improper because the district court had redrafted
the 1975 plan after finding that it both violated the one man-one vote rule and
discriminated against black voters. However, it is important to note that no
judgment was ever entered against the 1975 plan. The districts were simply redrawn
on the authority of the same court that had drafted the original plan. It is also fair
to note, however, that the 1975 plan would not have satisfied the standards handed
down by the Supreme Court in the Connor decision of 1977.

This confusion presented the District of Columbia court with a difficult
problem. The court wished to apply the Beer standard but was unsure about which
plan should be used as a basis of comparison in judging the 1978 statutory plan.
Eventually, the three-judge panel settled on the "compromise" plan of June 1978 as
the B e e r standard, because it was the only plan that all parties agreed was
constitutional—in terms of both population deviation and racial makeup. The only
problem in using this plan, in the eyes of the District of Columbia court, was that
the plan had no legal standing, never having been adopted by either a legislative
body or a court. This problem was solved when, in April 1979, having been prodded
again by the Supreme Court, the district court in Mississippi adopted the com-
promise plan, in slightly modified form, as its own plan and ordered it into effect as
a solution to the Connor litigation.

co
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Acting in June 1979, the District of Columbia court ruled in favor of
Mississippi, declaring that the statutory plan was free of both the intent and the
effect of discrimination. The court found that the differences between the
compromise plan and the statutory plan, when each was considered as a whole, were
minor. The court ruled that both the compromise plan and the statutory plan had
the same number of "black" districts. The court also noted that the statutory plan
was definitely an improvement for blacks when compared with the 1975 plan under
which the existing legislature had been elected. The three-judge panel therefore
overruled the Justice Department and allowed the statutory plan to become law.
Elections were held under that plan in November 1979. As a result of those
elections, black membership in the House increased from four to fourteen, and the
first three black state senators were elected since Reconstruction.

The Justice Department and the Connor plaintiffs appealed the District of
Columbia court ruling to the Supreme Court (Henry v. Mississippi), which affirmed
the lower court decision in February 1980. Justice John Paul Stevens, writing for
the majority, ruled that while the Supreme Court was affirming the lower court's
final judgment as to the constitutionality of the legislature's plan, the lower court
had erred in respect to the Beer standard. Justice Stevens noted that the
compromise plan had not been in effect at the time the legislature was devising its
own plan. To use a plan not in effect as a preexistent standard was "logically
indefensible." Stevens further stated that "to require a state legislature to predict
what court-ordered plans may be entered while a Voting Rights suit is pending and
then to draw its plan to ensure that no dilution occurs (would be) a futile exercise
clearly not required by the (Civil Rights) statute." It would appear from this opinion
that any plan under which a sitting legislature has been elected becomes the
standard of comparison by which a new plan is to be judged under the Beer standard. j
It remains to be seen, however, if that is the interpretation of this decision that will i
be upheld by the Supreme Court in future rulings. 1

Conclusion \

The Mississippi experience of the 1970s will probably not be repeated in the
1980s. The Mississippi legislature has now successfully completed a court-approved,
single-member district apportionment. With single-member districts in place, it
seems highly unlikely in the future that legislators elected from those same districts
will protest their existence and the fracturing of counties. Also, most of the
possible black districts that could be formed were enacted into law in 1978, and the
legislature will not be faced in the 1980s with the necessity of placing white
incumbents in districts drawn to elect blacks. I



MISSOURI
David A. Leuthold
John Carter

At one time, the two chambers of the Missouri legislature contrasted sharply
in the equity of their apportionments. In 1960, the Missouri House of Repre-
sentatives was one of the five least equitably apportioned lower chambers in the
nation, while the Missouri Senate was one of the five most equitably apportioned
state upper houses. The Missouri House was malapportioned because every
constitution since statehood had guaranteed every county, regardless of population,
at least one seat in the House. The current constitution, adopted in 1945, provided
for additional seats for the larger counties, but the inequities in district populations
were still substantial. In 1965, 82 rural counties, containing less than one-fifth of
the state's total population, controlled a majority of seats in the House of Repre-
sentatives.

The comparatively equitable apportionment of the Senate was the result of a
new procedure mandated by the 1945 constitution. The Senate had not been
reapportioned from 1901 until 1945. During that period, the two metropolitan
areas—St. Louis and adjoining St. Louis County, and 3ackson County (Kansas City)—
had gained almost one million in population, while the rest of the state had actually
lost population. The two metropolitan areas represented 26 percent of the state's
population at the turn of the century and 46 percent by midcentury.

The State Senate

The Missouri constitution of 1945 established a bipartisan commission system
for apportioning the state Senate based on population. Under this system (which is
still in use today), the Democratic and Republican state central committees both
submitted lists of 10 proposed nominees to serve on the Senatorial Apportionment
Commission. The governor then selected 5 individuals from each list to compose the
10-member commission. At least seven votes were required for commission
approval of a Senate redistricting plan. If agreement was not reached in six months,
the task of redistricting was assigned to the commissioners of the Missouri Supreme
Court, a group of full-time professionals who assisted the Supreme Court in deciding
cases.

The commission procedure was used fairly successfully in 1945, 1951, and §
1961, with the Senatorial Apportionment Commission adopting a plan each time. In O
each of these instances, the success of the commission apparently was based on the co
role of t he governor. Tradit ionally, Democra t i c governors have control led thei r own 2
party's central committee, so that the governor was assured of five friendly
Democratic nominees and thus five votes. One key to success was the ability of the _
governor to pick five Democratic members capable of negotiating a compromise 2



with at least two of the Republicans. The governor's position may have been further
strengthened by his ability to pick from among 10 Republican nominees and by the
other powers of his office, such as his power to provide patronage to those who
agreed with him, or to sign or veto legislation sponsored by the friends of those who
agreed or disagreed with him.

In determining districts, the constitution allowed the commission a variance in
district population of 25 percent from the average population. The commission had
a tendency to draw larger urban and smaller rural seats, which resulted in a slight
urban underrepresentation. While the 25 percent variance seems high by today!s
standards, the 1951 commission failed to meet even that. Paul Preisler, a
Washington University biochemistry professor who was to become Missouri's reap-
portionment gadfly, brought suit challenging the 1951 districts in St. Louis City. In
1955, the Missouri Supreme Court upheld Preisler's challenge and ordered the St.
Louis Board of Election Commissioners to adjust the lines. Another constitutional
violation occurred after the 1961 apportionment, with a Kansas City district being
26.2 percent larger than the average, but in this case no legal challenge was raised.

In the wake of the 1964 Reynolds v. Sims ruling, a federal district court in
Kansas City held that the apportionment of both houses of the Missouri legislature
violated the one man-one vote rule. A new Senatorial Apportionment Commission
was established to redraw the Senate districts, and a redistricting plan was delivered
to the secretary of state in September 1965. The largest variance in any district
was five percent. In order to achieve this level of equality, however, the
commission had split two counties between Senate districts, which was forbidden
under the provisions of the 1945 state constitution. This constitutional barrier was
eliminated by the passage on January 14, 1966 of an amendment to the state
constitution allowing counties to be divided between two senatorial districts. A
special three-judge federal court subsequently held that the Senate redistricting
plan was valid, and the new disticts were used for the 1966 elections.

The Senate bipartisan redistricting procedure worked well again in 1971.
However, one district exceeded the population norm by five percent, giving Paul
Preisler grounds to challenge the entire plan. A state circuit court upheld Preislerfs
challenge, but the Missouri Supreme Court overturned that ruling and upheld the
Senate districts.

The State House of Representatives
The various federal court reapportioment rulings of the 1960s required consti-

tutional changes for apportionment of the Missouri House. Prior to 1964, the state
constitution had contained a formula dictating the number of seats for each county
and requiring a local body to draw lines within the county if the county was entitled
to more than one seat.

In response to the invalidation of its districts, the 73rd General Assembly
_ (1965) proposed an amendment to the state constitution that would allow the
§ General Assembly to reapportion the House while preserving the bipartisan com-
O mission system for Senate redistricting. Anticipating voter approval, the House had
c/) developed a plan to reapportion itself that would have gone into effect with
S adoption of the amendment. However, the amendment was rejected by the voters.

Under considerable pressure from the governor, as well as from the federal
^ judiciary, to complete a redistricting plan in time for the 1966 elections, the
2 General Assembly agreed to a Bipartisan Redistricting Commission for the House
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roughly similar to that already being used for the state Senate. The proposed
constitutional amendment was ratified by the Missouri electorate in January 1966.

The House redistricting structure differs from the Senate structure in two
important ways: the number of members is 20 instead of 10, and two nominations
must be made by each of the 10 Republican and 10 Democratic Congressional
District Committees. The governor then selects one of the two nominees submitted
by each committee. These differences were probably written into the law in order
to keep the governor from controlling the reapportionment of both houses, since the
governor would have less influence over Congressional District Committees than
over his party's central committee. As with the Senate Commission, a seven-tenths
majority of the House Commission is required to approve a redistricting plan, and ,
the task is to be assigned to the Supreme Court commissioners if the Bipartisan
Redistricting Commission cannot agree on a plan.

A commission was formed in 1966 and quickly adopted a plan that was
somewhat similar to the plan laboriously developed earlier by the Missouri House.
This plan was used for the 1966, 1968, and 1970 elections.

The 1971 commission was much less successful, however. The commission
promptly, and hopelessly, bogged down over the question of whether one chairman or
two co-chairmen should be selected. The question was never resolved, and the task
of redistricting fell by default to the commissioners of the Missouri Supreme Court.
This body submitted a plan to the secretary of state on September 7, 1971, in which
the most variant district exceeded the population norm by only 1.3 percent.

The failure of the 1971 House Commission was probably related to the reduced
formal influence of the governor. In addition, Governor Warren Hearnes1 informal
influence was reduced. He was far less popular in 1971 than he had been in 1966,
and was in the last year of his term and ineligible for reelection. Finally, the large
size of the House Commission—20 members—reduced the opportunity for informal
interaction of the members and increased the likelihood that the commission would
split along partisan lines.

U.S. Congressional Districts

During the nineteenth century, Missouri gained at least one congressman
following every census. This situation was reversed during the twentieth century,
with Missouri losing three congressmen in 1930, two in 1950, and one in 1960. Tradi-
tionally, the state legislature has redistricted the congressional seats every ten
years, with the House of Representatives taking the leadership role. In recent
years, the redrawing of districts has often resulted in partisan gerrymanders. For
example, in the period from 1954 through 1972 Republican congressional candidates
received 37 to 46 percent of the statewide vote in every election, yet fewer than 20
percent of the congressmen actually elected were Republicans.

The 1960s was a decade of frequent court challenges to congressional districts ^
and four congressional redistrictings. The plan adopted by the 1961 legislature was §
challenged by Paul Preisler, but the challenge was denied. New lines were drawn by O
the legislature in 1965 to conform to the Supreme Court requirements in Wesberry co
v* Sanders. A federal district court ruled this redistricting unconstitutional in 1966, S
but allowed use of the districts for the 1966 election because of the legislature's
inability to draw new lines before the election. New districts were drawn by the w

1967 legislature, but a panel of federal judges invalidated this plan. The U.S. £



Supreme Court agreed to hear the resulting appeal and in the meantime authorized
use of this 1967 redistricting for the 1968 elections. The Court ultimately ruled
against the plan, and the legislature redistricted again in 1969.

The 1970 census required yet another redistricting, in 1971. This time a
dispute arose between the Missouri Senate and the Missouri House of Repre-
sentatives over the districts in St. Louis City and St. Louis County. The Senate [
wanted both the 1st and 2nd Districts to include central-city as well as suburban
areas, while the House wanted each to be homogeneous. The House version would
have provided more protection to the incumbent congressmen. Unable to resolve
the dispute, the legislature adjourned without adopting a plan. Paul Preisler then
filed suit, demanding that all 10 congressmen be required to run at large in the 1972
election. The Eighth U.S. Circuit Court of Appeals had earlier appointed a three-
judge panel, which had drawn up lines much like those proposed by the House of
Representatives; these districts were finally put into effect by the courts, and they
served throughout the 1970s.

Redistricting in the 1980s
Estimates by the Census Bureau in 1977 U indicated for the 1970s a continued

decline in the population of the central-city areas of Kansas City and St. Louis,
contrasted with increases in the outer suburban areas and in southwest Missouri,
which has become a popular retirement and recreation area.

Reapportionment of the Missouri House of Representatives is likely to be
difficult, given the comparatively small population of about 30,000 for each district.
St. Louis City was entitled to 21.7 legislative districts in 1970, but only to an
estimated 17.5 in 1977—a loss of four seats. Similarly, Kansas City was entitled to
17.8 districts in 1970, compared with an estimated 15.5 in 1977, for a loss of two
seats. In contrast, suburban areas of St. Louis County will gain one seat, the outer
ring of St. Louis suburbs—St. Charles, Franklin, and 3efferson Counties—will gain
two seats, and the combined outer ring around Kansas City will gain one seat.
Springfield and the counties immediately south of it will gain one seat.

The failure of the 1971 Bipartisan Redistricting Commission for the House
casts doubt on the ability of the 1981 commission to complete its task. A new
backup procedure will be in effect in 1981. A 1970 reorganization began to phase
out the Supreme Court commissioners who had previously served as the backup. A
1976 judicial reorganization amendment to the constitution provided that the
Missouri Supreme Court should appoint a commission composed of six judges of the
court of appeals, with two judges being appointed from each division of that court.
No requirement of bipartisanship was included. This procedure will be used if the
House or Senatorial Apportionment Commission fails to reach agreement.

Redistricting the Missouri Senate should be less difficult, in part because
districts are larger, with an average of 140,000 people. The greatest loss of

_ representation will be in St. Louis City, which had a population justifying 4.5 Senate
§ seats in 1970 but justifying only an estimated 3.5 seats in 1977. The St. Louis
O suburbs will successfully claim most, if not all, of the losses of St. Louis City. This
(£> may mean that elsewhere in the state redistricting can be accomplished with only
S minor shifts. Only slight changes will be needed, for example, in the 19th District in

central Missouri, which was 1.7 percent above the population average in 1970 and an
.̂ estimated 6.2 percent above the average in 1977, according to Census Bureau

2 estimates. The 31st District, just south of Kansas City, was 2.5 percent below



average in 1970 and an estimated 3.5 percent above average in 1977. The past
successes of the Senatorial Apportionment Commission augur well for the 1981
commission.

Redistricting of congressional seats may once again be a serious problem. The
legislature has not displayed significant ability at drawing plans acceptable under
today's standards. Certainly the legislative redistrictings of 1961, 1965, and 1967
failed to win court approval, and in 1971 the legislature could not even agree on a
plan. Part of the difficulty is the personal ambition of various state legislators.
Half the members of Missouri's congressional delegation served previously in the
state legislature. A legislative survey in the mid-1960s revealed that 25 of the 197
legislators had a desire to serve in Congress if they could win election. The 1971
experience with a panel of three federal judges suggests an appropriate backup if
the legislature fails once again in 1981 to redistrict congressional seats.

Congressional redistricting will be especially difficult because Missouri is
losing a congressional seat. The legislature will be controlled by Democrats who
may try to draw lines eliminating one of the Republican congressmen. The two most
vulnerable Republicans will be Wendell Bailey in the 8th District and Bill Emerson in
the 10th District, both of whom in 1980 won districts formerly held by Democrats.
The legislature's task will be complicated by the fact that the 1st and 3rd
Congressional Districts, both in St. Louis City and held by Democrats, have lost
population. Attempts to maintain these districts for Congressmen William Clay and
Richard Gephardt may require the addition of strong Democratic enclaves now
represented by Democrat Robert Young.

NOTE

1. U.S. Dept. of Commerce, Bureau of the Census, 1977 Population Estimates
for Counties, Incorporated Places and Minor Civil Divisions in Missouri, Current
Population Reports, Series P-25, No. 838 (November 1979).
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MONTANA
Ellis Waldron

The 1972 Montana constitution took the Treasure State one critical step
beyond arrangements in other states that use commissions in decennial reapportion-
ment. The Montana districting commission, having heard legislative reaction to its
proposals, can simply promulgate its plans with no requirement of legislative
approval.jV

The constitution also requires election of all legislators from single-member
districts. The commission can establish between 80 and 100 districts for election of
representatives, with senators elected from paired House districts. The commission
also defines the districts for election of the state's two U.S. representatives.

In these basic arrangements the Montana districting commission served as a
prototype for the model reapportionment devices recommended for state adoption
by Common Cause in 1977. 2/

Historical Background

Revision of Montana's 1889 statehood constitution became possible after
judical reapportionment in 1965 greatly reduced rural political power in the
legislature. An interim committee of the 1967 legislature found half of the state
charter to be outdated; the 1969 legislature commissioned further studies, and the
1971 session submitted a call for a constitutional convention to popular vote. In
1972, urban voters overrode rural opposition to ratify a new state constitution by
the narrowest of margins.3/ The new dispensation was meant to write an end to the
state's long and bitter experience with the structural, systematic gerrymandering
that had been built into the 1889 constitution and aggravated by statutory policy
dating from 1895.

Prior to statehood, both chambers of the Montana Territorial Legislative
Assembly (1864-89) were reapportioned each decade according to population of the
counties. In the 1880s, railroads opened the silver and copper deposits of

^ southwestern Montana to large-scale exploitation; and by the time Congress
2: authorized a convention in 1889 to write a constitution for statehood, Butte, Helena,
K and the neighboring mining communities had come to truly dominate the politics of
O the territory.

The 1889 constitutional convention proposed taxation favorable to the mining
^ interests, and in response delegates from the less populous agricultural counties
2 demanded (and got) disproportionate legislative representation as their price for

* 1
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support of the statehood charter. As it turned out, Montana was the first state to
write a "little federal" scheme of legislative representation into its consti-
tution. */ Each county was to have a single senator, regardless of its population, but
a state census midway between federal censuses was to permit two apportionments
each decade, so that representation in the House of Representatives would be
closely aligned to population. 5)

Fifth-year reapportionments for the lower chamber were, of course, imprac-
ticable. Instead, the 1895 legislature approved a statute regarding House member-
ship that assured ever-greater disproportion between population and legislative
representation across the next seven decades, until the judicial reapportionment of
1965.6/ The new law gave each county one representative regardless of its
population; only the remainder of the representatives would be apportioned to the
more populous counties by a ratio that was revised from time to time. Ostensibly,
the upper limit on House membership was the number for whom desks could be
crowded into a chamber built to seat about 75 members.

The original 16 counties of 1889 had divided into 28 by 1910. Meanwhile,
another railroad had crossed the state north of the Missouri River. Jim Hill's "High
Line" drew thousands of farmers from the Middle West and Europe to turn the virgin
plains for grain culture just in time to take advantage of booming wheat markets
during World War I. In 1911, the legislature forfeited control over its own future
size by allowing local-option formation of new counties. 7/ Within a decade the
number of counties increased from 28 to 54—each receiving a senator and at least
one representative. By 1921 there were 54 senators and 108 representatives, with
only half of the latter allocated to counties according to population. In these
circumstances, the senator from the most populous county represented 30 times as
many constituents as the senator from the least populous county, and senators
representing only 21 percent of the population could muster a voting majority. Two
more counties were created in 1925 before the number of counties was stabilized.

Montana gained a second U.S. representative in the 1911 congressional
reapportionment. Progressivism had split Republican ranks in Montana as else-
where, so failure of the legislature to divide the state into two districts for
congressional elections of 1912, 191*, and 1916 amounted to an attempted Demo-
cratic gerrymander; it improved chances that statewide Democratic pluralities
would elect both U.S. representatives. Nonetheless, one of the two House seats
went to a Republican in 191* and 1916, and a strongly Republican legislature in 1917
established districts for congressional elections whose boundaries remained
unchanged until 1965.

Drought and the end of World War I brought a collapse of wheat prices and a
protracted economic crisis to the fledgling agricultural counties of central,
northern, and eastern Montana. Many of them were losing population even before
their county courthouses were completed. But legislative malapportionment had
been built into Montana's political system by the combination of constitutional
provisions for the Senate and statutory policy for House apportionment, so those
who stayed on in the newer agricultural counties actually gained legislative
representation with each reapportionment. They pressed their advantage still
further in 19*1 by reducing House membership from 102 to 90. The number of
representatives increased to 9* in 1953, but in the quarter-century before judicial
reapportionment in 1965 no Senate seats and only two-fifths of the House seats were
apportioned according to the population.
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In 1960, 21 of Montana's 56 counties had fewer than 5000 residents, while 40
percent of the state's population lived in the six most urbanized counties. By any
measure of equitable representation, the Montana legislature was one of the most
seriously malapportioned among the legislatures of the 50 states. On the eve of
judicial reapportionment in 1965, the senator from Yellowstone County (Billings)
represented 88 times as many constituents as the senator from Petroleum County,
which had fewer than 1000 residents. Senators representing less than 17 percent of
the population could muster a voting majority. In the House, members representing
37 percent of the population could put together a voting majority, and each
representative of the most populous county spoke for 14 times as many constituents
as the representative from Petroleum County, the least populous. 8/

The fact that Montana's urban population was distributed among five to seven
cities of modest size had important consequences for legislative policy. The modest
urban presence in the legislature was seriously divided, with each urban delegation
representing a different kind of community with distinctive problems and needs. No j
tradition of a common urban interest existed in the state or in the legislature. j
Difficulties with street maintenance, a lack of adequate funds for urban snow j
removal, and an inability to finance a variety of urban amenities were only the most I
obvious problems for which cities found little sympathy in the legislature. 9/ f

I
The Supreme Court's 1964 reapportionment cases struck down "little federal" !

arrangements in state legislatures; Montana's Senate was clearly unconstitutional, }
and malapportionment of the House exceeded allowable margins of variance from j
equitable representation.

A week after the 1965 legislature convened, a three-judge federal district
court took judicial notice of "invidious discrimination" in the election of legislators f
and gave the legislators the balance of their 60-day session to do something about [
it. IO_/ Standing committees on reapportionment were established, with notably few |
members from urban centers. A constitutional amendment was proposed to clear J
away obstacles to eventual equitable reapportionment. JJ7 Nearly a dozen reap- !
portionment plans were introduced, but none found favor by session's end. Federal j
district Judge W. D. Murray advised the legislative leaders in a conference !
telephone discussion that he would do the job for them if they failed. With palpable i
relief they forthwith adjourned the session. Two months later, in May 1965, the i
court announced its reapportionment of the state legislature. \2j \

This 1965 Montana redistricting was the first actual judicial reapportionment j
of a legislature using a court-drawn plan. Fifty-five senators (one less than before) }
and 104 representatives (ten more than before) would be elected from 31 districts j
comprising one or more whole counties. The long-standing preponderance of single- I
member districts was abandoned, as 35 of 55 senators and 93 of 104 representatives j
would be elected from multiple-member districts. In the more populous counties, {
voters would choose from among 20 to 36 candidates on a "long ballot" for j
legislative seats. The 1967 legislature elected from these judicially contrived j
districts fround them good and enacted them into statute for elections of 1968 and j
1970.13/ I

S In subsequent decisions the federal court equalized population of Montana's
two congressional districts by shifting seven counties from the Eastern (2nd) to the

oo Western (1st) District. _U/ The court also ordered reapportionment of wards in
2 Butte for alder manic elections. 15/



Substantial executive reorganization and a move for general constitutional
revision developed in the wake of the 1965 reapportionment. The 1967 legislature
commissioned a study of the constitution, which found only half of the charter to be
"adequate." The 1969 legislature submitted a call for a constitutional convention to
the voters in 1970 and created a commission to draft proposed constitutional
changes. Voters approved a convention by a 65 percent majority, and the 1971
legislature struggled with the problem of reapportionment for election of convention
delegates. JhS/ The product of a first special session did not satisfy the federal
district court, YJj but the court accepted the reapportionment proposed by a second
special session just days before the filing deadline for a constitutional delegate
primary in September. J_8/ One hundred delegates were elected from 23 districts,
most comprising one or more whole counties; segments of five counties were ,
attached to others; from two to twelve delegates were elected in each district.
These districts also served for election of legislators in 1972; all representatives and
all but ten senators were elected from multiple-member districts, with 13 of the
districts electing from two to six senators each. \3j

The multiple-member districts used to achieve equitable population ratios in
the 1965 and 1971 reapportionments were criticized for two obvious features: the
long legislative ballot in populous counties and the built-in gerrymander favoring the
dominant party in many counties, some Democratic, some Republican. It was a
systemic gerrymander rather than a deliberate partisan contrivance; Republicans in
Billings and Democrats in Butte joined forces to defend the arrangement. Dis-
satisfaction with the multiple-member districts undoubtedly fostered the decision of
the constitutional convention to resolve apportionment by the exclusive use of
single-member districts.

The almost total failure of the legislature to reapportion itself equitably
clearly contributed to the decision by the constitutional convention to give that
responsibility to a five-member citizen commission. Under the new constitution,
the majority and minority leaders of each legislative chamber designate a com-
mission member who may not be a public official, and those four select a fifth
person to serve as chairman—if they can. In 1973 and again in 1980 the four
commissioners could not agree on a fifth, so the state Supreme Court, by majority
vote, designated the chairman. In 1973 the chairman was a Great Falls attorney of
moderate Democatic affiliation; in 1980 the chairman was an attorney and
respected former Democratic state senator from Sanders County who had served on
the commission that prepared for the 1971 constitutional convention.

The Montana districting commission is required to report its districting plans
to the legislature "by the 10th legislative day of the first regular session after its
appointment or after the census figures are available." 2()/ Anticipating (correctly)
that final census figures for enumeration districts would not be available in time for
the commission to report to the 1981 legislature, the 1979 session failed to
appropriate funds for operation of the commission, leaving the responsibility to the
1981 session. In the 1980 elections, Republicans gained majorities in both houses of
the legislature for the first time since 1953, but this presumably will have little ^
effect on the work of the commission that was constituted in 1979. 5

Redistricting in the 1980s §
The preliminary census figures suggest that redistricting in the 1980s will have

only a modest effect on partisan political strength in the legislature. Adjustment of o>
the line between the two congressional districts may reinforce slightly the tendency £



of the Eastern District to elect a Republican and of the Western District to elect a
Democrat to the U.S. House of Representatives. Two or three east-slope counties,
with an aggregate population of about 15,000, will probably be shifted from the
Western to the Eastern District, where they had been for a half-century until the
redistrictings of 1965 and 1971.

For state legislative politics in Montana, it is useful to think of the state as
comprising three regions, each having about a third of the 1980 state population.
Assuming continuance of 100 single-member House districts, the results of the new
plan are likely to be as follows for the three regions:

(1) Eleven Pacific-Slope counties (Columbia River headwaters): mountain-
ous, scenic; livelihood diversified in timber products, mining, tourism, and mixed
agriculture; net gain of about 37,000 population since 1970. This region should
retain its present 32 House seats and gain one by the 1980 reapportionment. Within
the region, the historic mining centers of Butte and Anaconda, both strongly
Democratic, will lose three or four seats to Missoula, Ravalli, Flathead, and Lake
Counties. This shift of seats could substantially benefit the Republican party.

(2) Twenty northern counties (Missouri River Basin, including Lewis & Clark
County but not the southwestern headwaters): grain and livestock culture and state
government (Helena); net gain of only 9,500 population since 1970. The region
should retain 33 of the 35 seats allocated to it in the 1974 districting arrangement,
while losing one seat to the Pacific-Slope region and possibly another to the
southern counties. Within the region, Helena, the capital, gained almost 10,000
population in the decade, offsetting a net loss in the rest of the region; one seat may
shift from Great Falls to the capital, with uncertain impact on the partisan
alignment of legislators in the region.

(3) 25 southern counties (Missouri River headwaters, Yellowstone and
Musselshell River Basins): livestock, coal, oil, and tourism; net gain of almost j
43,000 population since 1970, mostly around Billings and Bozeman. The region j
should retain the 33 House seats allocated to it in 1974, possibly gaining one from !
the northern counties. Within the region, Yellowstone (Billings) and Rosebud j
Counties may gain two or three seats between them at the expense of rural counties j
in the region, while Bozeman may gain one seat. The partisan impact of this shift \
would seem to favor Democrats, because the influx into the region of oilfield and j
coal workers from central and southern states in recent years has reduced \
Republican dominance in the lower Yellowstone Valley, while Bozeman, the seat of !
Montana State University, is now less solidly Republican than it was several decades j
ago. I

It should be pointed out, however, that the continuing shift of population from
rural counties to urban centers in Montana may not strengthen Democratic
representation in the degree that might be expected. The weakening of the

^ Republicans by oil and coal development (and accompanying unionization) in the
^ southeastern counties has been offset by the decline in Democratic strength in the
^ northern counties since the New Deal period; along the so-called "High Line," grain
O farming has evolved into large-scale corporate agribusiness, and this development
5 has strengthened the GOP. The decline of population and traditional Democratic

clout in the copper towns of Butte and Anaconda has also been significant. Union-
o based Democratic strength associated with timber products in the western counties
2 has been offset in some measure by the Republican predilections of senior citizens



moving into retirement communities in Ravalli County and the Flathead Lake
region.

As has usually been the case in the past, the volatility of Montana's economic
circumstances and the mobility of voters among the sparsely populated subregions of
this vast state may keep the partisan balance in congressional, state, and legislative
elections closely attuned to national trends, regardless of legislative districting
practices.

The task of carving out 100 "compact and contiguous" election districts of
about 7,400 population each (plus or minus perhaps 10 percent), by the aggregation
of census enumeration districts whose populations frequently range between 2,000
and 4,000 in the major population centers, is made even more difficult by physical
and climatic considerations within the state, as well as by the need to pay some
attention to conventional political boundaries. The Continental Divide, not far from
the Idaho border, imposes real limitations on the structure of legislative districts in
the western part of the state. In central Montana there are only two all-weather
crossings of the Missouri River along more than 200 miles of its course. In the
mountainous terrain of western Montana, a district that might resemble a barbell on
the map could make considerable sense for purposes of internal communications.
Conversely, a "compact and contiguous" district that joined two physically separated
mountain valleys (for example, Ravalli and Granite Counties, which have no direct
all-weather road between them) might be the most obvious sort of partisan
gerrymander.

This is meant to suggest that the conventional definition of a gerrymander, as
an odd-shaped district designed to cluster the strength of one party or to dissipate
the strength of another, seems not to have much relevance in Montana. On the
other hand, the state has sometimes had serious difficulties with the more
sophisticated, structural kinds of gerrymander involved in multiple-member districts
and per-unit allocations of legislative representation.
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NEBRASKA
Robert Sittig

The redistricting of seats in Nebraska's legislature has been directly affected
by a unique institutional change implemented in 1936—a unicameral legislative body
which is nonpartisan.jV The legislature was switched from partisan to nonpartisan
for the election, organization, and operation of the new single chamber; this has
blunted, if not eliminated, perhaps the most persistent thorn in the side of
legislatures during reapportionment proceedings—partisan majorities seeking to
maximize their electoral strength in ensuing elections. Legislative unicameralism
and nonpartisanship have influenced all aspects of state government in Nebraska;
this paper will focus on the history and impact of legislative apportionment efforts
within this unique institutional framework.

In the past half-century, the population growth rate in Nebraska has moved
from being significantly below the national population growth rate (1930s-1950s) to
being near the national rate (1960s-present). Within the state there has been for
some time a movement of people from the countryside to the urban areas, and from
the rural west to the more urbanized east. These population shifts have, of course,
kept the question of equitable reapportionment on the reform agenda. One benefit
that derived from the successful campaign to replace the existing two-house,
partisan legislature with a one-house, nonpartisan body was that the change provided
a timely opportunity for the reallocation of seats. The new legislature consisted of
a single chamber of 43 members, whereas previous legislatures had been made up of
a House with 100 members and a Senate with 33. The marked reduction in size that
occurred in 1936 led to an election "scramble" far more intense than those which
normally attend reapportionment shuffles. When the electoral game of musical
chairs ended after the 1936 election, 32 of the 122 legislators with prior service who
had sought "renomination/reelection" were successful. Thus, we have a clear
indication of the vote-drawing appeal of legislative incumbents even under a
nonpartisan system.

The districts in the first unicameral legislature were well balanced (at least
compared to the districts in some other states at this time) as to population; they
averaged about 32,000 population, with the largest district having about 12,000 more ^
persons than the smallest. Some of the variation in district size stemmed from a ^
constitutional provision, frequently found at this time in other state constitutions, <
giving preferred representational consideration to local units of government; in QQ
Nebraska, the constitution prohibited the crossing of county lines in the setting of ^
legislative district boundaries.

CO

As to redistricting, the state constitution required only that the legislature 2



reapportion itself "from time to time" using the most recent federal census data,
and this indefinite provision was certainly a boon to incumbent legislators who were
happy with their districts. Since the 1940 census followed so closely the advent of
the unicameral legislature, there was little incentive to reapportion at that time,
especially in the absence of a specific constitutional mandate. When a similar lack
of action followed the 1950 census, again there was not enough public interest or
concern to activate the legislature. During the 1950s, however, the situation began
to change, as population movements to the eastern urban areas quickened and as ;
litigation in other states was instituted in attempts to get judicial remedies where i
legislatures were resisting or ignoring the urban spokesmen clamoring for legislative
reapportionment.

The Era of Judicial Intervention

In Nebraska, the legislature moved toward reapportionment before the U.S.
Supreme Court handed down its decision in Baker v. Carr. Given the absence of
political party constraints, and the presence of a constitutional provision authorizing
a legislature of up to 50 seats, reapportionment could proceed in Nebraska without
direct judicial prompting. The legislature was also moved to action by the huge
disparity that existed in district populations by the time of the 1960 census; the
census revealed a disparity of more than 500 percent, for example, between the
largest and the smallest districts, the largest having a population of just over
100,000 and the smallest a population somewhat under 20,000. Instead of dealing
with reapportionment directly, however, the legislature in 1961 proposed a consti-
tutional amendment to the voters containing an unusual area (appealing to rural
dwellers) and population (appealing to urbanites) formula to cover future legislative
reapportionments; area was to be assigned at least 20 percent but not more than 30
percent of the weight in the formula. The proposed amendment did provide for
mandatory ten-year redistricting, but it retained the ban on the crossing of county
lines. Most voters evidently accepted the argument that the amendment was an
urban/rural "compromise," since it passed handily, although the county with the
largest population (Douglas County, which included Omaha), and a few others \
adjacent to it, voted to reject the proposal.

I
Armed with this popular mandate, the 1963 legislature summarily approved a !

reapportionment plan with area weighted at 20 percent and population at 80 \
percent.2/ Regardless, the urban interests were by now well organized, and under ;
the leadership of the League of Municipalities they initiated a court challenge to the [
new plan, which had been easily approved by the legislature, 34-7. The federal j
district court agreed with the challengers and rejected the plan due to its wide j
population disparities (the largest district had a population of 36,000, the smallest j
only 28,000). Given election-year time constraints, the plan was allowed to stand j
for the 1964 elections only. The court decision did not deal specifically with the j
crossing of county lines, so this question continued to be a source of contention. I

The 1965 legislature, responding to the earlier court order, turned again to the !
<t apportionment matter. The rural representatives argued that considerable popula- \
GO tion disparity was inevitable, given the state constitutional ban on crossing county ]
§ lines; the urban position was that equality of population was more important in j
2 districting than this constitutional provision, and that some county lines would have j
^ to be crossed in order to gain final federal court approval. However, in actual j

voting, the rural interests prevailed overwhelmingly (40-5), with the legislature I
<* approving a 50-district plan which kept county boundaries intact; the population j
2 disparity in this plan between the largest and the smallest districts, however j



(35,800-22,300), represented only a slight improvement over the ill-fated earlier
effort.

The urban forces turned again to the courts, and the legislature's latest
! attempt was also deemed unacceptable, both because of high population variance
I and because it was, in the words of the judges, "apparent that the districts have
\ been created to . . . keep the present members from having to contest with each
• other at the polls."3/ With time running short in the 1965 session of the legislature,
; another reapportionment bill quickly cleared the various floor tests and was enacted

(34-12); it created a body with 49 seats, with districts that did cross county lines in
a few instances; the maximum population disparity between districts was reduced to

i" slightly less than 20 percent (32,400-26,900). Litigation dealing with this third
I effort was initiated by various parties in both the state and federal courts. The
[ state Supreme Court held that the crossing of county lines did not violate the
; Nebraska constitution, and within weeks the federal judges found that their
I increasingly well-defined one man-one vote standard had been satisfactorily met in

Nebraska. This ended nearly five years of legislative and judicial jousting over an
* acceptable reapportionment law.

; The approved act had the immediate effect of switching considerable voting
I power in the legislature to the urban areas of the state, with a concomitant

reduction of rural strength. The size of the legislature was increased by six seats,
with all six going to urban areas; additionally, three seats were reassigned from
basically rural outstate areas to urban areas. The net gain for the urban areas,
therefore, was nine seats, broken down as follows: Omaha, six; Lincoln, two;
Bellevue/Sarpy County, one. Thus, a 40-year drift toward greater urban underrepre-
sentation was finally corrected by judicial insistence on a reallocation of legislative
districts based substantially on population.

The first elections (1966) using these population-based districts had a minimal
impact on incumbent legislators even though major territorial alterations had
occurred in most districts. In the three districts where incumbents were initially
thrown together, an incumbent retired in one, an incumbent was eliminated in the
nonpartisan primary in another, and in only one instance did two incumbents face
each other in the general election. Of course, the incumbents1 lot was made easier
by the legislature's having added six new districts to accommodate much of the
increased representation awarded the urban areas; this saved many incumbents from
having to run against one another. Thus, with but a slight impact on incumbents1

careers, the Nebraska legislature assembled in 1967 with much higher urban, and
slightly lower rural, representation.

A more complete picture of the clash between rural and urban interests in the
legislature over reapportionment was revealed in a subsequent analysis which
focused on those measures generating a high degree of conflict in the legislature
during the years 1961-69. According to this study, reapportionment ranked first
among 18 issues in regard to the frequency and intensity of floor debate, and first ^
also in regard to the degree of cohesion among rural and urban legislators on all ^
contested roll-call votes.4/ The rural legislators prevailed easily in the early years <£
of the struggle, but eventually the courts affirmed the viewpoint of the urban QQ
representatives, and an equitable reapportionment plan was adopted. After losing ^
the battle in Nebraska, some rural legislators continued the war on the national
level by supporting efforts to remove state legislative apportionment jurisdiction w
from the federal courts, and/or to allow states to use a basis other than population 2



in the apportionment of one house of a state legislature. These efforts ultimately
failed, and the "reapportionment revolution" finally triumphed in the states and in
the nation.

State Legislative Apportionment Since 1970
The debate within the legislature on its own reapportionment after the 1970

census was subdued compared with the previous disputations between rural and
urban legislators. The census data indicated that there had been slight population
shifts toward the two major urban centers, Omaha and Lincoln—especially Omaha.
Two more seats were shifted to the Omaha metropolitan area; surprisingly, however,
the legislators did not try to mitigate the political impact of these moves by raising
the size of the legislature by one to the constitutionally allowable maximum of 50.
No incumbents ended up running against each other where districts had been altered
significantly, since two timely retirements occurred. In the plan ultimately given
legislative approval, a nearly 300 percent spread between the smallest (outstate)
district and the largest (Omaha suburbs) district was reduced to just over six
percent.

The preliminary census figures for 1980 reveal familiar population movements
in the state: from rural areas to urban areas and from west to east. It also appears
that two other significant population changes have occurred. First, the central or
core area of Omaha has declined sharply in population, while the overall growth of
the metropolitan area continues apace. This movement from central city to
suburbs, seen often in other American cities, had not previously occurred in any
Nebraska city. Commercial and industrial growth in suburban areas, court-ordered
busing for racial integration, and the recent imposition by voters of a property tax
lid on the Omaha public schools are evidently factors in the declining population of
the city proper. It appears that two additional legislative seats are destined for the
Omaha suburbs and that one will probably be taken from the central city and the
other from the outstate/rural area.

\
The second major population change in Nebraska in the past ten years involves j

the outstate communities along Interstate 80 and the Platte River; these areas have j
enjoyed a slightly higher-than-average population rise, and district lines will have to 1
be changed accordingly. Again, the legislature could avoid some of the anxiety j
caused by these shifts by increasing the size of the chamber by one seat. I

Congressional Redistricting in Nebraska
Nebraska's rapid population growth after statehood resulted in a U.S. House of j

Representatives delegation of six after the 1890 census. Economic setbacks j
suffered by farmers in the last decade of the nineteenth century and again in the j
1920s, 1930s, and 1950s, and the resultant low population growth rates in Nebraska, j
resulted in losses of one seat each after the 1930, 19*0, and 1960 federal !
enumerations. After the last reduction, the 1961 legislature, by now nonpartisan, j

<t was faced with a delicate problem due to the partisan lineup of the existing House }
GO delegation: All four incumbents were Republicans, and all made it clear that they j
g intended to seek renomination. Given the preponderance of rural legislators in the j
g legislature at this time, the question seemed to reduce itself to this: Should the !
^ geographical orientation for the three realigned districts be along east-central-west f

lines or along north-central-south lines? After an extensive solicitation of view- J
<o points, a legislative committee proposed a plan incorporating the latter approach; j
2 but an outstate rural coalition put forth its own plan incorporating the former
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approach, since this plan seemed to ensure that the farming interests in the western
portion of the state would control one, and perhaps two, of the three seats. The
rural plan was the one enacted, and it pitted a three-term moderate congressman
against a freshman conservative. Some claimed that ideological motivations had
been uppermost in the minds of rural and conservative members of the legislature
when they drew the new districts, especially after the moderate was upset in a close
primary contest. However, evidence is not available to substantiate this charge.5/

The population range after the 1961 redrawing of Nebraska's U.S. House
districts resulted in a disparity of about 30 percent between the largest district (the
central area and Lincoln, population 531,000) and the smallest district (Omaha,
population 405,000). The 1965 legislature, probably in anticipation of a court
challenge, attempted to remedy this variance somewhat by statute, but the bill's
managers could not find enough counties "willing to be tossed into the Omaha
district," and a stalemate resulted. Subsequently, a Democratic party official
successfully challenged the existing districts, and the court ordered the legislature
either to reapportion on a population basis or to conduct at-large elections in 1968.
With this incentive, the legislature in 1967 was able to reduce the population
variation to acceptable levels.

The 1970 census showed that continued population relocations toward the
urban areas necessitated another readjustment of congressional districts, and a few
counties were moved from one district to another. This restored nearly precise
population parity among the three districts; in fact, the state's population disparity
of only .15 percent between the largest and the smallest district gave Nebraska the
sixth best ranking among the 44 states with more than one congressional
district.6/ Current population figures, as they are emerging in the 1980 preliminary
census reports, indicate that Nebraska does not have to be concerned about any
further reduction of its congressional delegation, since growth rates in the state
nearly parallel national growth rates. One can expect the final census results to
reveal continued slight shifts of population toward the urban areas of the state,
however, and these shifts will no doubt necessitate a minor reshaping of district
boundaries in the 1981 legislative session.

Whatever the minor difficulties that may arise in redistricting in 1981, it
appears that the deeply contentious period of reapportionment in Nebraska has
passed and that the state's legislators will be able to take the next reapportionemt
easily in stride. This optimistic prediction is based largely on the unique,
nonpartisan nature of Nebraska state legislative affairs; in Nebraska, there should
be few of the partisan-inspired charges and the claims of favoritism that are
normally directed at partisan majorities in states where party leaders remain in
solid control of the reapportionment process.

NOTES

<n
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the campaign led by the prominent progressive U.S. Senator George Norris, see <n
Adam C. Breckenridge, One House For Two (Washington, D.C.: Public Affairs GO
Press, 1957). ^

2. In the actual implementation of this amendment, each county's population
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NEVADA
Eleanore Bushnell*

Nevada, in company with most states in the West,^/ fought against, delayed
compliance with, and finally halfheartedly acceded to apportionment standards
based on population as set down by the United States Supreme Court, Hostility to
the Court's rulings came not just from Nevada's rural residents and from the
Republican party, the two groups standing to lose power and influence because of
the new requirements, but also from urban residents and from the Democratic party,
even though these were the groups destined to gain legislative strength following a
population-based apportionment.

Although best known for the glitter of its tourist industry—24-hour gambling,
entertainment by Hollywood stars, and visits by various foreign and domestic
potentates—Nevada houses a sedate, tradition-centered body of residents. The
"typical" Nevadan embraces conservative political, social, and economic policies and
wants his state to be run in accordance with these principles.

Before court-ordered reapportionment, legislative authority had long been
exercised by a group of veteran legislators who, whatever their party, shared a
common outlook. The well-entrenched majority displayed satisfaction with the
existing distribution of power—a rurally dominated and Republican Senate ap-
portioned on the "little federal" plan (one senator per county), and a Democratic
Assembly in which rural counties held seats far out of proportion to their
populations. This apportionment pattern assured continuance of fiscally con-
servative habits.

The confidence of most residents and legislators in conservative-rural values,
plus a strong and persisting bias against national interference in a matter perceived
as a purely state concern, led Nevada to battle fiercely against court-ordered reap-
portionment and to employ a myriad of devices to evade the law and stave off the
inevitable.

Since 1970, opposition to population-based apportionment has dwindled, in part

* Andrew P. Grose, Research Director, Nevada Legislative Counsel Bureau, and 3. >
Kenneth Creighton, Research Analyst, supplied information for this essay. Their ^
help is gratefully acknowledged. Mr. Grose also read the manuscript in draft form;
he is warmly thanked and fully absolved of responsibility for any errors of fact or ^
interpretation. 2



because the system is now a fait accompli and in part because urban control of the
legislature has not resulted in any conspicuous changes in legislative policy-making
(thus easing anxiety that an urban-based legislature would engage in reckless social
programs and wild spending). Disputes in the impending 1981 redistricting and
reapportionment will center on the best way to preserve incumbents1 seats and on
whether to increase the size of the legislature. The latter question arises from the
desire of the rural counties to retain their four senators and eight assemblymen (see
Maps 1 and 2), a number that cannot be justified by the 1980 census unless the
membership of both houses is increased, and probably not even in that event.

Apportionment before 1960

Nevada's original constitution provided that the federal census "shall serve as
the basis of representation in both houses of the legislature."2/ In 1950 an
amendment required Assembly redistricting following each census 3/ and allotted
one senator and at least one assemblyman to each of the 17 counties. The
amendment failed to repeal the clause requiring apportionment of each house
according to population. The total incompatibility of these two parts of the
constitution did not disturb the executive or legislative leadership and went largely
unnoticed by the public.

Probably no uneasiness was generated by the contradictory provisions because
from 1917 onward the Senate, in direct contravention of the constitution, had been
composed of one senator from each county. And from the beginning of state
government (1864) each county had been allowed at least one assemblyman. The
legislature had established this illegal apportionment by ordinary statute and
without arousing protest. Thus, the 1950 amendment embedded in the constitution
the pattern followed for so many years.

Other constitutional provisions affecting legislative apportionment stipulate
that the aggregate number in both houses may not exceed 75 4/ and that the size of
the Senate shall not be less than one-third nor more than one-half the size of the
Assembly.^/ The present Assembly has 40 members; the Senate, 20.

The 1961 Apportionment

The consequence of allowing one senator and at least one assemblyman from
each county put Nevada close to the bottom among the 50 states in the repre-
sentative quality of its legislature. Before the Reynolds decision 6/ thrust reap-
portionment on a reluctant state, eight percent of Nevada voters could, theo-
retically, elect a majority of the senators, and 29 percent could elect the Assembly
majority. Obviously, the small counties held a grossly disproportionate share of
legislative power.

Another result of Nevada's severe malapportionment allowed Republicans to
maintain control of the Senate from 1937 until 1965 even though registered
Democrats outnumbered registered Republicans throughout the period. Democrats

^ exerted their numerical superiority in the Assembly, which they controlled by
Q majorities ranging from 64 to 70 percent in the 30 years before "one man-one vote"
> became the law.

In addition to Senate apportionment based solely on geography and Assembly
apportionment giving unwarranted strength to the "cow counties," malapportionment

© in Nevada was also abetted by the state's rapid growth. Nevada for many years has
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been among the fastest-growing states in the Union, with population increases of 78
percent between 1950 and 1960, 71 percent between 1960 and 1970, and 63.3 percent
in the past decade. This growth has occurred mainly in the environs of Las Vegas
and Reno. In the absence of reallocation of legislative seats, such rapid enlarge-
ment of the population, combined with urbanization, magnified the already existing
distortion of the representative pattern.

Nevada's last statewide apportionment, before Reynolds dismantled the
county-based system, took place in 1961. For the first time the two big counties,
Clark (Las Vegas) and Washoe (Reno), with 75 percent of the population, attained a
majority in the lower house; their combined total of 57 percent of the Assembly
seats after 1961 represented a distinct improvement over the 40 percent the two
large counties held in the preceding session.

Although the plan adopted in 1961 scarcely approached a representative
scheme reflecting population and left the "little federal" system in the Senate
undisturbed, the plan did indicate awareness by the legislature that population-based
apportionment was becoming a significant nationwide issue, one that Nevada might
have to recognize and make some adjustment to, however modest.

TABLE 1

Nevada Legislature after the 1961 Apportionment

County

Clark
(Las Vegas)

Washoe
(Reno)

Population
(1960 Census)

127,016

84,743

Percent
of State's
Population

44.6

29.8

Elko 12,011

Percent
—Seats— of Seats in

Senate Assembly Legislature

1 12 24.0

18.5

5.5

Remaining
14 counties

TOTAL

61,508

285,278

21.4

100.0 17

11
37

51.8

99.8

Source: Compiled by author from data found in U.S. Dept. of Commerce, Bureau
of the Census, Final Report, PC(l)-A-30 (1971), p. 7.

Impact of the U.S. Supreme Court Decisions ^

Before the newly apportioned legislature met in 1963, the first statement that
the national judiciary might intervene in a state's apportionment scheme was _
delivered. In Baker v. Carr,7/ the U.S. Supreme Court opened a wide crack in the §



once impregnable wall that had kept state apportionment cases from reaching
federal courts. The Court ruled that the equal protection clause of the Fourteenth
Amendment afforded grounds for persons to challenge a state's apportionment
before the national judiciary. In Nevada, the AFL-CIO, relying on the Baker ruling,
brought suit in federal district court to force a change in the state's pattern. This
effort, denounced by both Democratic and Republican leaders, was dropped by the
AFL-CIO and did not receive a hearing in court.8/ The 1963 legislature adjourned
without acting on reapportionment.

The 1965 Redistricting
But if Nevada could overlook Baker, it could not disregard the 196* decisions,

particularly Reynolds v. Sims.9/ Flora Dungan, a Democrat and a two-term member
of the Assembly from Clark County,J^O/ filed suit in 196* challenging the ap- |
portionment formulas of both the Senate and the Assembly. The federal district
court announced that it would hear the suit unless the legislature, sitting in its
regular session in January 1965, reapportioned itself in conformity with the
Reynolds command of one man-one vote.

Disregarding this straightforward warning, the 1965 session failed to act.
Most of the legislators hoped that somehow the Supreme Court decision could be
reversed.JU/ They adopted a resolution asking Congress to propose a constitutional
amendment allowing apportionment of one house of a state legislature on a basis |
other than population. The resolution passed the legislature by a large majority: ;
28-7 in the Assembly and 14-1 in the Senate. All eight "no" votes were cast by i
Democrats representing either Clark or Washoe County; every Republican and every j-
legislator from a "cow county" recorded on this roll call voted for the resolution. |

Only one substantive apportionment bill received serious consideration in the j
1965 session. It proposed a 17-member Senate composed of 7 senators from Clark j
County, 5 from Washoe County, and 5 from the rest of the state. The bill was !
defeated 18-17 in the Assembly. Of the 17 favoring the bill, 15 were Democrats. \
Five of the 18 "no" votes came from Republicans representing Washoe County, even
though that county would have acquired four additional seats in a Senate
apportioned according to population. Residence, then, proved unpersuasive. Party,
basic political conservatism, and resentment at outside interference in a matter
considered to be the state's private business joined to control the decision and
thereby cost Nevada the chance to determine its own future legislative pattern.

The federal district court, unsurprisingly, did what it said it would do. In
Dungan v. Sawyer, 12/ having noted the refusal of the legislature to act and the gross ;
population disparities under the existing apportionment system, the court ruled the
system illegal. It specifically outlawed as unconstitutional the plan that allowed one
senator and at least one assemblyman per county, and it blamed the 1950
amendment for creating the invalid apportionment. The court ordered the governor
to convene a special session by October 30, 1965, in which the legislature's sole
purpose would be to enact a reapportionment plan. Such plan must be submitted to

<z the court by November 20; should the plan be found invalid, the court would either
^ reapportion the state itself or call for at-large elections.
UJ

^ Governor Grant Sawyer, a Democrat, summoned the special session; following
the custom of most governors, he stayed aloof from the apportionment struggle.

CN Anger, dismay, spite, ill humor, and overt hostility pervaded the special session.
8 After considering more than 20 plans for reapportioning, attacking the Supreme
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Court, quarreling with one another, proposing to fly the flag at half-staff, advancing
a proposition to make federal judges elective, and doing almost everything imag-
inable to postpone meeting the problem, the legislature finally and grudgingly
brought forth a plan based essentially on population.

The new scheme established a 20-member Senate and 40-member Assembly.
Clark County (Las Vegas) remained underrepresented, but far less so than before.
The "cow counties" remained overrepresented by about 14 percent in both houses;
the tilt in their favor, however, had been greatly reduced. Under the 1965
arrangement, 49.7 percent of the voters could theoretically elect a majority of the
Senate, 46.8 percent a majority of the Assembly—a dramatic improvement over the
eight percent and 29 percent prevailing before the court stepped in. Even so, the
federal district court, in accepting the new apportionment, recognized that the
product of the special session did not represent "the fairest and best plan that the
Nevada Legislature could possibly enact." 13/

After the Dungan decision, apportionment geared to population became a fact;
the pattern is now established, and future challenges to one man-one vote seem
improbable. Nevada has not adopted an automatic reapportionment arrangement,
nor has it created a commission responsible for reapportioning and redistricting
every ten years. The task remains with the legislature, and, as will be observed in
the discussion of the 1971 reapportionment, the legislature has tended to focus its
efforts on preserving incumbents1 seats.

Public Involvement in the Mid-1960s

Most newspapers in Nevada opposed reapportionment during the heated mid-
1960s. Reno papers expressed fear of legislative control passing to Clark County,
and they warned voters in the 1964 election to reject candidates who favored
population-based apportionment. Both Las Vegas papers favored Assembly reap-
portionment, but did not endorse reallocation of Senate seats. In the state capital,
Carson City, the city council unanimously passed a resolution asking Congress to
alter the new reapportionment requirements and allow states to adopt flexible plans
appropriate to their local needs. The Legislative Commission,]^/ the State Farm
Bureau, and a bipartisan committee appointed by the governor to study Nevada and
the Reynolds ruling all showed varying degrees of hostility to forced, population-
based reapportionment. No ad hoc citizens1 groups either favoring or opposing
reapportionment were formed in Nevada. Thus, active opposition to court-ordered
reapportionment existed in the legislature, to a lesser extent in most of the
newspapers, but hardly at all among the public.

The 1971 Redistricting
Republican Assemblyman Frank Young, beginning his third term in 1971, came

to Carson City determined to ensure that the impending apportionment would
conform more closely to one man-one vote than had the 1965 reapportionment, and
that single-member districts for legislators would be part of the revised system. His
energy, careful preparation, and parliamentary skill brought success in the
Assembly, where he attained his goals of single-member districts and an ap-
portionment nearer to a reflection of population distributions. The Senate, however,
chose to retain multimember districting in 1971, largely because that system
protected incumbents in both Las Vegas and Reno who lived in neighborly proximity
and exhibited no desire to move. Under the present pattern (1980), seven senators
run in one Clark County district, two in another Clark district, and four in one



Washoe district. Thus, 65 percent of the 20 senators come from multimember
districts.

Protection of incumbents formed the heart of reapportionment discussions in
the halls and committee rooms of the 1971 session. Senate retention of multi-
member districting demonstrates the "save our seats" theme characterizing the
session. In the Assembly, lines were drawn so that each incumbent would, as nearly
as possible, have his own district in the new single-member system; accomplishing
this objective resulted in the creation of some odd boundary lines and revealed an
incumbents1 gerrymander as remarkably tortured and as effective as the more
traditional partisan gerrymander.

TABLE 2 i
i

Apportionment, 1965 and 1971 !
1
i

Total Percent Percent \
Senate Assembly Seats Pop. Seats \

County 1965 1971 1965 1971 1971 1971 1971 {

Clark (Las Vegas) j
Districts 8 11 16 22 33 56 55 \

Washoe (Reno)
Districts 6 5 12 10 15 25 25

Rest of State

TOTAL
_____

Source: Compiled by author from U.S Dept. of Commerce, Bureau of the Census,
Number of Inhabitants, PC(l)-A-30 (1971), p. 11.

As Table 2 illustrates, Clark County secured a majority in the legislature in
1971, the first time that any single county had controlled one house, let alone both.

The new pattern, although close to a precise reflection of population,
contained certain disparities. For example, one Senate district was underrepre-
sented by nine percent, one overrepresented by 15 percent; one Assembly district
was underrepresented by 1* percent, one overrepresented by 17 percent. These
defects, together with the retention of multimember districting in the Senate, led to
another suit against Nevada's apportionment in federal district court.

In December 1971, a three-judge panel heard Stewart v. O'Callaghan,
Millspaugh v. OfCallaghan.l5/ After a long delay, lasting until May 1972, the court
announced its decision upholding the Nevada apportionment scheme. Blazing a new
constitutional and mathematical trail into the thicket of apportionment, the court
determined the average statewide disparity for the Assembly to be approximately
four percent, and for the Senate about five percent. It avoided comment on the
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maximum deficiencies (noted above) in both houses. The court ordered immediate
changes in two Assembly districts and instructed the 1973 legislature to rectify
inequalities in five other Assembly and two Senate districts. It approved multi-
member Senate districts in the absence of a showing that the system diluted any
group's voting strength. It did not refer to evidence presented during the trial that
the motivation for the existing plan came from the desire to preserve the seats of
those Reno and Las Vegas incumbents who dwelt in the same neighborhoods.

The 1973 session made the adjustments ordered by the court. District lines in
1981 stand as displayed in Maps 1 and 2.

Probabilities in 1981

Reapportionment and redistricting debates in the 1981 legislative session will
center on how best to secure incumbents in their posts. It is likely that the only
major dispute will develop over proposals to enlarge the legislature. Preliminary
census figures, varying heretofore only one percent from the final figures, show
Clark County (Las Vegas) with a population increase of 69 percent over 1970, giving
it 58 percent of the state's total population and a possible twenty-third Assembly
seat in the present 40-member body. Washoe County (Reno) increased in population
by 59 percent over 1970, giving it 2k percent of the total population; it will not be
entitled to greater representation in the legislature. Douglas County and Carson
City,_[6/ currently combined into one district, grew the most (107 and 183 percent,
respectively) and clearly deserve additional representation. 17/

Much juggling of district lines will be necessary if the smaller counties are to
maintain their existing four Senate and eight Assembly seats—particularly because
the central Senate district (Esmeralda, Lincoln, Mineral, Nye, and White Pine
Counties) has lost residents and would need to be attached to an area with a
population of about 11,000 to be entitled to a Senate seat. Assembly District 35
(Lincoln and White Pine Counties) would require attachment to an area containing
about 8,000 residents in order to retain its one Assembly seat. Any such
attachments would obviously diminish adjoining districts and thereby create new
difficulties. Therefore, small-county legislators can be expected to work for an
increase in the size of the legislature as the only device by which they might be able
to maintain their present number, if not their present proportion, in the legislative
body.

At this writing (November 1980) the bill being discussed by the small-county
legislators proposes enlarging the Assembly by four seats and the Senate by two. In
that case the "ideal" Senate district would contain 36,000 residents, clearly entitling
Clark County to another senator while not bringing the central Senate district even
close to the "ideal" 36,000 residents. The "ideal" Assembly district, if the
membership of that house is increased by four, would contain about 18,000 residents,
entitling Clark County to two more seats and still leaving Assembly District 35
more than 6,000 residents short of entitlement to even its current one seat. Merely
enlarging the legislature will not assure the small counties their current repre-
sentation, but it will assure a monumental redistricting job.

Democrats control both houses in the 1981 session, so responsibility for
drawing the new districts lies with them. But an alignment, particularly with
respect to enlarging the legislature, could occur between Clark County and the
small counties, both of which could expect to improve, or at least maintain, their
strength in a larger body. If this combination occurs, Washoe County will be the



Map 1: Nevada Senate Districts

8 Map 2: Nevada Assembly Districts
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loser—an unusual event in Nevada's political history since ordinarily Washoe and the
small counties make common cause.

One other possibility deserves attention, namely that Clark County legislators
will exercise their dominance of both houses to retain the present size of the
legislature and will insist upon a reapportionment granting them one more Assembly
seat and possibly an additional Senate seat; both would be at the expense of the
small counties. Whatever the final result, it is entirely safe to prophesy that much
time will be spent in the 1981 session on drawing district lines and manipulating
population figures, and much effort will be devoted to protecting incumbents from
whatever part of the state.

One other apportionment matter deserves mention. Presently entitled to one
representative in Congress, Nevada may gain a second congressman. Preliminary
census figures (November 1980) show the state reaching a population of 798,899,
well above the Bureau of the Census estimate of 702,000. Thus, the chance for a
second representative, given the equal proportions formula for congressional
redistricting, appears possible. Internal districting in such an event would probably
give Clark County (after carving away 60,000 residents) one congressman and the
remainder of the state the other.

Conclusion

Nevada's treatment of the problems of reapportionment and redistricting
reveals widespread antipathy to population-based apportionment, antagonism to
national intrusion in a presumed state affair, halfhearted compliance with court
orders when compliance became unavoidable, and a determined effort to preserve
incumbents in their offices. The fundamental struggle occurred between Las Vegas
and Reno, with the latter as exemplar of conservative values and so joining with the
rural areas to preserve those values against the supposed threat of high-spending,
welfare-oriented liberals from Las Vegas. The supposed threat proved unreal, as is
demonstrated by the output of the legislative sessions in which Clark County has had
a majority in both houses of the legislature. The Nevada legislature has yet to deal
fully with problems such as transportation, pollution, welfare, or housing that arise
from urbanization. Population-based apportionment did not bring forth solutions to
those problems, least of all radical solutions. The tyrannical urban majority, bent on
achieving revenge for the long years it was deprived of its proper voice in the
political process, never developed. In fact, reapportionment, for all the turmoil and
fear it created, wrought no significant changes in the activities or the direction of
the legislature.

NOTES

1. For a review of the antagonism with which most western states looked
upon population-based apportionment, see Impact of Reapportionment on the Thir-
teen Western States, ed. Eleanore Bushnell (Salt Lake City: University of Utah
Press, 1970).

2. Art. XV, sec. 13.
3. Art. IV, sec. 5. In 1970 another amendment included redistricting the

Senate as well.
4. Art. XV, sec. 6.
5. Art. IV, sec. 5.



6. Reynolds v. Sims, 377 U.S. 533 (1964). Five companion apportionment
cases, decided at the same time, contributed to the "reapportionment revolution,11

ku* Reynolds had the widest effect on Nevada's system.
7. 369 U.S 186 (1962).
8. Labor is not a strong force in Nevada, one of 20 right-to-work states, and

its influence on redistricting or any other major issue has been negligible.
9. 377 U.S. 533 (1964).

10. Ms. Dungan, an atypical Nevada legislator, was a political activist
interested in welfare, prison reform, and other liberal causes. Her efforts to secure
a population-based apportionment were opposed even in Clark County, which would
have gained the most from such an apportionment.

11. They were encouraged in this belief by Lieutenant Governor, now Senator,
Paul Laxalt, a Republican; his involvement is the only example of a member of the
Nevada executive branch entering the apportionment fray.

12. 250 F.Supp. 480 (1965).
13. Dungan v. Sawyer, 253 F.Supp. 352 (1966), at 358.
14. The Legislative Commission is a 12-member body composed of 6 senators

(three Democrats and three Republicans) and 6 assemblymen (three Democrats and
three Republicans). It appoints the heads of the Legislative Counsel Bureau and
exercises a supervisory control over the activities of the bureau.

15. 343 F.Supp. 1080 (1972). The two cases, one initiated in Reno, one in Las
Vegas, raised the same issues and were combined.

16. Carson is the only city-county in the state. It is presently combined with
Douglas County as one Senate district.

17. The 1981 apportionment will require that an "ideal" Senate seat, given the
present 20-member body, represent about 39,800 residents and an Assembly seat,
given the present 40-member body, something over 19,900. Under the 1971
apportionment, an "ideal" Senate seat represented 24,400 residents, and an Assembly
seat 12,200.

§

oo

8



T
NEW HAMPSHIRE
Janelle Hobbs
Blake Isaacson

New Hampshire is one of the few states in which redistricting and reapportion-
ment have been neither sources of major controversy nor areas for court involve-
ment. Two factors have contributed to this relative tranquility in the redistricting
arena. The first is that the state was not seriously malapportioned compared with
most other states leading into the "reapportionment revolution." The second, which
requires some explanation, has to do with the traditions of New Hampshire politics
and the structure of the state legislature.

New Hampshire has long been one of the most socially homogeneous and
politically conservative states in the Union. While Republicans had a virtual
political monopoly in the state through the 1950s, Democratic breakthroughs since
then have certainly not been accomplished in the name of what might be called
"northeastern liberalism," as both Democrats and Republicans compete for the same
basically conservative vote. The state's conservatism has certainly found its way
into the General Court (the state legislature); the major battles which emerge from
time to time in the legislative chambers are usually fought along ideological rather
than partisan lines, with moderates squaring off against conservatives.

New Hampshire's House of Representatives, the legislature's lower chamber,
seats 400 members, making it the third largest representative body in the English-
speaking democracies (behind the Parliament of the United Kingdom and the U.S.
House of Representatives). Of course, with such a large legislative body in such a
small state, the average population per district has been remarkably low—remaining
under 2,000 through the 1970s. The cumbersome size of this chamber, though, has
contributed to its internally weak party structure and thus to the relative lack of
controversy in its redistricting. A weak party structure also present in the 24-seat
Senate has similarly contributed to comparatively smooth redistricting of the
General Court's upper house.

The 3effersonian precept, that the best government is that which governs
least, is a constant theme running through New Hampshire politics. There are no
state income or sales taxes, and most government programs are maintained at
minimum levels. The legislature, for its part, convenes for its regular sessions only
in odd-numbered years, and then only for a few months—though special sessions have
recently become more frequent.

On balance, legislators in New Hampshire tend to be more modest in their
political ambitions than their counterparts in other states—particularly their coun-
terparts in the larger, more urbanized and industrialized states. In some districts of
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New Hampshire's lower house, for instance, it is often difficult to find persons who
are willing to run for the legislature. After all, with legislators earning salaries of
only $100 per year, holding a seat in the General Court can be viewed as a
considerable burden. Not surprisingly, membership turnover is very high in the New
Hampshire legislature: about 40 percent in each house in 1978.

In sum, the types of struggles that have been present in states where
redistricting has been an area of major dispute—struggles involving partisanship,
incumbent ambitions, rural/urban hostility, and attempts to win representation for
diverse racial and ethnic groups—have been noticeably absent in New Hampshire.
Thus, it is understandable that redistricting and reapportionment have remained
comparatively uncontroversial in the Granite State.

Pre-1960s

The Senate. Through 1964, all Senate districts in New Hampshire were formed
on the basis of wealth rather than population or political subdivision; wealth was
measured in terms of taxes paid. From 1784 until 1792, the counties served as I
senatorial districts, and each was assigned from one to five of the upper chamber's |
12 members, depending on how much in public taxes each county paid. In 1792, the (
state was redistricted into 12 single-member senatorial districts, with repre- j
sentation again based on wealth.

The New Hampshire Senate grew to its present size of 24 members following a
state constitutional amendment passed in 1877. Also in that year, constitutional
changes provided for two-year legislative terms and removed the restriction that
only Protestants could hold elective office.

From 1877 until 1964, the constitution stated that one senator must be elected j
from each of 24 districts, the districts to be "equal in the direct taxes each pays" i
(art. 26, pt. II). A major problem during this period was that no one really knew I
which taxes were to be considered in allocating representation, since neither the j
state's constitution and statutes nor its historical precedent made this clear. I
Through 1791, for example, only two taxes had been considered: direct poll or head f

taxes, and taxes on land. Beginning in 1792, however, the General Court used the \
so-called "state tax" as the measure of taxes paid. Until the practice was \
discontinued in 1939, the state assessed the tax burden of each town and city based j
on the amount of taxable property each contained within its boundaries. If j

i
In 1915, the last time the Senate was redistricted prior to the 1960s, the |

districts were drawn so that the taxpayers of each presumably were liable for an I
equal share of that year's total state tax of $800,000. 2/ From one decade to the j

oc next, however, it was nearly impossible to know whether the senatorial districts j
^ were, in fact, equal in the amount of taxes paid; indeed, the legislature had no
^ better insight on this matter than did the general public. j
S ]

^ In 1955, the General Court made the first serious effort in 40 years to \
jj redistrict the state in accordance with the constitution, by setting up a special \
^ interim committee to study the problem and to make recommendations. 3/ While no ;

new districting plans went into effect in the 1950s, this move was significant ;
© because it demonstrated willingness on the part of the legislature to investigate j
£ problems of malapportionment. i



The House of Representatives, The New Hampshire constitution calls for the
House of Representatives to be "founded on principles of equality," and thus
representation therein must be "as equal as circumstances will admit" (art. 9, pt. II).
The problem here was in interpreting what was meant by the word "equality."
Should representational equality be determined on the basis of real population in
House districts, or should House seats be allotted equally to towns and cities
regardless of population, similar to the way in which the 50 sovereign states are
each assigned two U.S. senators?

From its very beginning, the New Hampshire House of Representatives was
apportioned to represent communities, though several constitutional and statutory
adjustments through the years did alter this system in minor ways. As the House
apportionment system stood until the 1960s, towns and cities were awarded seats in
the House based on their latest federal census population counts and according to a
schedule unique to New Hampshire. After the 1950 census, for instance, a town or
ward (an electoral division of a city) with at least 729 people was entitled to one
seat in the House. A town or ward with a population of less than 729, however,
qualified for a House seat for a period of time in proportion to the relationship
between its population and the base number of 729. For example, a town with a
population that was four-fifths of 729 would receive representation in the lower
house in four of the five biennial sessions. Further complicating House apportion-
ment was the requirement that, in order to qualify for each additional seat after the
first, a town or ward had to have an additional 1457 people. This, then, meant that
a town or ward had to have 2187 people—or three times the population requirement
for one seat—in order to gain a second seat. While it appears that this so-called
"stepped-up quota system" would work against maximizing city representation,
another factor in the New Hampshire system worked in favor of the cities. Cities,
unlike towns, were divided into wards for electoral purposes. As a result, each city
was given as many "easy" or low-quota seats as it had wards with 729 or more
people, whereas towns, not being divided into wards, could never qualify for more
than one low-quota seat. 4/

Leading into the "one man-one vote" era, the following conditions contributed
to representation inequalities in the New Hampshire House of Representatives:

1. Taken as a body, small towns with fewer than 729 inhabitants were
underrepresented, because the number of seats assigned in each session to towns
entitled to only part-time representation was not proportionate to these towns1

share of the total state population.

2. Towns and city wards with populations between 729 and 1457 were, as a
group, overrepresented. They were able to qualify for one low-quota seat without
having a large bloc of population "wasted" in qualifying—or not qualifying—for
additional seats under the stepped-up quota system. oc

C/)
3. As a group, towns and wards with 1458-2186 people were underrepre- ^

sented, "wasting" large population blocs without qualifying for a second seat. <$

4 . Towns and city wards with 2187 or more people were underrepresented g
because, as a body, they did not receive a proportion of the House seats equal to ^
their share of the total state population.^/

Perhaps one reason a serious city/town representation struggle never really £



emerged in the New Hampshire House was because this apportionment scheme
allowed for disproportionate representation of individual towns and cities, but never
clearly provided for under- or overrepresentation of towns or cities as a group.

The Early 1960s,

In 1961, both House and Senate districts were redrawn in New Hampshire, The
Senate once again was districted based on equality of (property) taxes levied. The
taxation criterion at this time was upheld by the New Hampshire Supreme Court,
which ruled that districts paying equal amounts of taxes would tend to have equal
populations. Statutory provisions leading into the period prevented Senate district
lines from dividing any town or unincorporated place. 6/

Based on the 1960 census, the legislature in 1961 established 822 as the quota
for full representation in the lower house. This time, however, the stepped-up quota
for a second seat (1644) was only twice, rather than three times, the requirement
for one full seat. The General Court continued the practice of allowing for rotating
time representation of small towns in the lower house.

The Reapportionment Revolution

In 1965, both houses of the General Court were reapportioned to comply with
the Supreme Court's one man-one vote rulings. The most noticeable changeovers
were from community representation in the House of Representatives and repre-
sentation based on wealth in the Senate to straight population representation in both
houses. In the House, proportional time representation for individual small towns
was replaced by the grouping of small towns into full districts. In the Senate, the
taxbased districting plan was abandoned, and the 24 single-member districts were
redrawn so that each contained an approximately equal population. Despite these
changes in criteria for reapportionment and in the system for representation, it
must be emphasized that the state, when compared with most others in the country,
had not been seriously malapportioned prior to the reapportionment revolution.

Effects of the Redistrictings in the 1960s

While accusations of partisan gerrymandering were made in states repre-
senting every region of the country in the 1960s, one would have had a difficult time
justifying such a claim in New Hampshire. Through the 1950s, New Hampshire was
considered the most Republican state in the Union; the GOP enjoyed full control of
the state government. Despite continued strong GOP control during the redis-
tricting years of 1961 and 1965, however, Democrats made substantial gains in both
houses of the legislature during the decade. In fact, in the first election following
the 1965 redistricting, Democrats captured 10 of the 24 seats in the New Hampshire
Senate, giving them their most significant presence in that body since 1912. Despite
these Democratic breakthroughs and a new level of success for Democrats at the

oc top of the ticket, though, Republicans still emerged from the period maintaining i
^ control of both houses of the General Court. \

<a Reapportionment in the 1970s i
^ I
2 The House of Representatives. The districting plans for the two houses of the j
^ General Court, both passed in 1971, spawned little controversy, particularly the one 1

for the lower house. The speaker designated a special bipartisan committee of !
oj legislators to propose a plan to the full body. The committee, chaired by Republican !
£ Russell Chase, had agreed in principle to draft a "fair and equitable" plan that would



not endanger compliance with the one man-one vote standards.

The special committee began by dividing 400 (the number of seats in the
House) into the state's 1970 population as reported by the Bureau of the Census to
determine the number of constituents in the "ideal" district; that figure was
calculated at 1813. With little attention to partisan concerns and without using
computers, the committee grouped small towns together into population multiples as
near to 1813 as possible, creating some single-member and some multimember
districts, depending upon the number of times 1813 was divisible into the designated
areas1 populations. The state's cities were not grouped but served as single-member
or multimember districts depending on their populations.

The plan initially accepted by the House committee was posted in the chamber
with a note informing members that the committee was open to suggestions and
improvements. While several revisions to the plan were offered by noncommittee
legislators, the committee considered only one to be an improvement on its original
plan. The revised plan seemed better to address such problems as districts split by
geographical barriers (such as mountains and rivers) and districts in which a
candidate might have to advertise in as many as three different newspapers.

The final plan was reported out of committee and was passed by the full House
in the late spring of 1971. During the floor debate, unsuccessful motions were made
to consider and pass the committee's original plan with revisions that the committee
had earlier deemed unacceptable. The implemented plan contained 34 single-
member and 127 multimember House districts, with the largest multimember
district containing 11 seats. Most districts deviated from the population ideal by
only 4 or 5 percent; due to the unsophisticated method used, however, a few
districts (most of them among the last ones drawn) deviated from the ideal by as
much as 20 or 25 percent.

The plan was not challenged in the courts and had few, if any, characteristics
of a Republican gerrymander. In fact, after the 1978 election, Democrats had
arrived at a position whereby they could take contol of the House of Repre-
sentatives in the next election with an overall gain of 25 out of bOO seats. The only
major criticisms made of the plan had to do with the multitown districts; candidates
from the larger towns tended to have a built-in edge against candidates from the
smaller towns.

The Senate. Reapportionment of Senate seats in 1971 began with the
assignment of the chore to a special redistricting committee. The president of the
Senate appointed one Democrat and two Republicans to the committee, with one of
the Republicans, Stephen Smith, serving as chairman. As was the case in the House,
no computers were utilized in redistricting the Senate. Senate incumbents were
generally more concerned with continuing their service in the legislature than were oc
incumbents in the lower house; therefore, the Senate committee had to be more ^
cognizant than its House counterpart of how district lines might affect the &
reelection chances of sitting legislators. <t;

The Senate committee drew dozens of different plans which Stephen Smith
presented to the senators in formal and informal meetings to get their input and
approval. Partisan concerns were less important than protecting incumbents, for
many senators—Democratic and Republican alike—indicated they would not vote for
particular plans until their districts were more "favorably" drawn.

t;
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The Senate eventually passed a bill with a vote based less on partisan politics
than on incumbent satisfaction. Although a few dissatisfied officeholders
threatened to challenge the plan in court, no suit was ever initiated. With the
greatest population deviances from the average district population being less than
four percent in the 1971 plan, the plan's opponents would have had a difficult time
proving that it violated the one man-one vote principle.

The weak party structure in the Senate, and the bipartisan support the final
redistricting bill enjoyed, tended to refute what few claims there were in 1971 of a
Republican gerrymander. In fact, after the 1978 election, the Democrats pulled
even with the Republicans (12-12) in the Senate.

While some claimed that an incumbent gerrymander occurred in 1971, the
generally high turnover in the Senate from election to election (38 percent in 1978,
for example) really meant that a gerrymander, even if perpetrated, could not have
had a lasting effect throughout the decade.

Reapportionment in the 1980s

Both houses of the General Court are likely to be redistricted in the 1980s in
much the same manner as they were in the early 1970s. The House will group towns,
creating some multimember and some single-member districts, and cities will be
assigned representatives based on their population. Little, if any, consideration will
be given to the likely partisan behavior of the districts. In the Senate, another plan
favoring incumbent reelection is likely to be implemented, also without much
attention given to partisan considerations. (As of January 1981, the partisan
breakdown in the Senate was thirteen Republicans, ten Democrats, and one vacancy,
while the House was made up of 240 Republicans and 160 Democrats.)

It is anticipated that the 1980 census will reveal considerable population
growth in the southern part of the state near the border with Massachusetts. Many
Massachusetts residents have moved to New Hampshire to live in the country and to
avoid high taxes. These new residents tend to vote for more liberal candidates than
do New Hampshire natives^ which may provide an edge to Democrats in the southern
part of the state.

While population increases have also occurred in New Hampshire's northern
section (primarily due to the influx of retirees), this growth in the north has not
come near to equaling the tremendous boom along the Massachusetts border. Thus,
redistricting plans in both houses of the legislature are likely to concentrate more
districts in the southern areas, while districts in the north, reduced in number, will
increase in geographical size to encompass more territory.

The new redistricting plans will not have any major impact on the state's
public policy agenda, since the New Hampshire government will certainly remain
basically conservative in the 1980s, whether the Republicans control both houses of
the legislature or whether the GOP has to share power with the Democrats.

Congressional Apportionment

With only very slight changes from time to time, New Hampshire's two
congressional districts have had essentially the same boundaries since 1881. The
purpose of that 1881 redistricting was to put both districts out of the reach of
Democrats, and with rare exception the 1881 lines have accomplished that end for
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nearly 100 years. 7/

Although New Hampshire is not likely either to gain or to lose a congressional
seat in 1981, the lines separating the two existing districts will probably have to be
redrawn to reflect demographic changes. The best bet, though, is that the General
Court will simply add and subtract towns and cities along the present line dividing
the districts to accommodate population shifts.

NOTES
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Series No. 6 (Durham: University of New Hampshire, Public Administration Service
of the Dept. of Government, April 1956), p. 45.

2. Ibid., p. 46.
3. Ibid., p. 48.
4. Ibid., p. 28.
5. Ibid., pp. 28-30.
6. National Municipal League, Compendium on Legislative Reapportionment,

2nd ed. (New York: National Municipal League, January 1962), sv "New Hampshire,11

by Robert L. Drake, p. 1.
7. Michael Barone, Grant Ujifusa, and Douglas Matthews, The Almanac of

American Politics, 1980 (New York: E.P. Dutton, 1979), p. 531.

I
5

IO



NEW JERSEY
Ernest Reock

New Jersey's pattern of legislative apportionment has undergone drastic
changes in the past two decades. For many years prior to the mid-1960s, the state
constitution provided for a Senate consisting of one senator from each of the state's
21 counties, regardless of their populations, and a lower house, or General Assembly,
made up of 60 members, apportioned among the counties on a population basis.
Reapportionment of seats in the General Assembly was a responsibility of the
legislature itself. Members of the General Assembly stood for election in at-large
elections on countywide tickets.

Over the years, increasing urban concentrations resulted in larger county
delegations in the General Assembly from the state's two biggest counties, Essex
and Hudson. This trend reached its peak early in the twentieth century, when
twelve General Assembly seats were assigned to each of these counties. The 1920
census reflected an expansion of population beyond the boundaries of the two large
urban counties, with Hudson losing a seat in the lower house for the first time. The
Hudson delegation was further reduced to ten in the 1930s and to nine after the 1940
census. When the census of 1950 indicated a potential loss of two more seats from f
Hudson and a reduction of Essex from twelve to ten seats, the incumbent legislators 1
balked, and no reapportionment was achieved during the 1950s. j

Legislative inaction during this decade, however, led to state judicial inter- |
vention anticipating the U.S. Supreme Court decisions of the 1960s. In 3une 1960, I
the New 3ersey Supreme Court ruled in Asbury Park Press v. Wooley that the j
legislature must reapportion the General Assembly and that if it did not, the Court {
itself would act to achieve a reapportionment. However, action was deferred until j
the 1960 census data were available. Reapportionment of the General Assembly J
finally took place in 1961, but only after the legislature received another ultimatum t
from the Court. At the same time, the legislature acted to prevent future |
stalemates by delegating the reapportionment task to the secretary of state and f
specifying that the method of equal proportions should be used. *

yj Within weeks after the Baker v. Carr decision of the U.S. Supreme Court in ;
£ 1962, a case known as Jackman v. Bodine was filed in the New Jersey courts, 1
"* challenging the existing state constitutional provisions for legislative apportion- \
^ ment. A lower court decision upheld the validity of the existing legislature. [
^ However, with the 1964 U.S. Supreme Court ruling in Reynolds, the New Jersey

Supreme Court, which now had the Jackman case before it on appeal, ruled (in *
<o November 1964) that the state constitutional provisions for apportionment were ^
w invalid. The Court indicated that the Senate must be reapportioned on the basis of I

,•4
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population, rather than retaining its one-senator-per-county composition. However,
the Court reserved opinion on the General Assembly. An "interim" apportionment
plan was required for the 1965 legislative election, with a permanent revision of the
constitutional provisions to be in place by the time of the 1967 election.

After considerable maneuvering, the legislature and governor, again under
intense judicial pressure, finally agreed on an interim plan increasing the Senate
from 21 to 29 seats, grouping small counties into districts, and giving multiple seats
to large counties. With this revision of the Senate, the Court permitted the General
Assembly to remain the same for the time being. The use of the new Senate plan
for the election of 1965 resulted in a significant shift of power from rural to urban
and suburban areas and in the election of the first Democratic state Senate since
1913. The same popular vote under the old apportionment plan would again have
produced a Republican victory.

The legislature also authorized the calling of a constitutional convention in
March 1966 to draw up the required permanent plan. Since the authorizing
legislation required approval by a Republican-controlled legislature and a Demo-
cratic governor, bipartisanship reigned triumphant. The convention itself was
certainly bipartisan, with an equal number of Republican and Democratic delegates,
officers, committee chairmen, and staff. Deliberations extended through the spring
of 1966; in 3une the delegates reached a compromise providing for a 40-member
Senate elected from multimember districts and an 80-member General Assembly.
The new provisions, which were approved by the voters in November 1966, and which
still stand as the official constitutional language, stipulated that:

(1) Senate districts shall be composed of one or more whole counties;

(2) Senate seats shall be apportioned among the Senate districts according to
the method of equal proportions;

(3) senators shall be elected at large from within their districts except that,
where two Senate seats are apportioned to a district which is composed of
two or more counties, the senators shall be elected separately from the
Assembly districts drawn within the Senate districts;

(4) each Senate district shall be divided into Assembly districts equal in
number to the number of senators assigned, and two members of the
General Assembly shall be elected from each Assembly district;

(5) the Assembly districts shall be composed of compact, contiguous territory
having no less than 80 percent nor more than 120 percent of the average
statewide population per member;

(6) unless necessary to meet the above requirements:
(a) no county or municipality may be divided in drawing an Assembly UJ

district unless it has more than 1/40 of the state!s population; oc
(b) no county or municipality may be divided among a number of ^

Assembly districts larger than one plus the whole number obtained by ^
dividing the population of the county or municipality by 1/40 of the ^
state's population;

(7) the establishment of districts and the apportionment of Senate seats shall ~



be done by a bipartisan Apportionment Commission having ten members,
five each appointed by the state chairmen of the two major political
parties (in case of a stalemate, the chief justice of the Supreme Court
shall appoint an eleventh member).

The attempt to implement the new constitutional provisions in time for the
election of 1967 initiated a chain of litigation lasting seven years, during which no
two consecutive legislatures were chosen from the same set of districts. Through
successive actions of the New 3ersey Supreme Court, various of the constitutional
requirements for redistricting were eliminated or modified, at least so far as the
decade of the 1970s was concerned. The use of whole counties to form Senate
districts was ruled invalid under existing population patterns, since an acceptable
degree of population equality could not be achieved. Similarly, multimember Senate
districts were declared unacceptable, and the Court directed instead that 40
districts be established, each to elect one senator and two members of the General
Assembly. The constitutional limits for population variation were found to be too
broad, and restrictions on the fragmentation of counties were sidetracked in the
search for population equality. As a result, districts, instead of forming compact
territorial units, acquired "shoestring" or "bowling alley" characteristics with the
blessing of the court. The districts finally reached their present outlines in time for
the election of 1973.

To the average voter, the most striking change flowing from legislative
reapportionment in New 3ersey may have been the disappearance of county lines as
the determining factor for legislative districting. In order to achieve the low degree
of population variation demanded by the courts (the largest current district exceeds
the smallest by only about four percent of 1970 average district population),
districts had to be drawn with little regard for county boundaries. Thus, it has
become far more difficult for most persons to recognize the constituencies of which
they are a part. On the other hand, the move to single-member Senate con-
stituencies and two-member districts for the General Assembly probably has helped
to strengthen the link between citizen and individual legislator.

The existing districts have served fairly well in terms of producing a political
balance in each house which reflects the total popular vote breakdown by party.
While turnover of legislators was very high during the years from 1967 through 1973,
when districts were being redrawn for every election, the legislature has become far
more stable in recent years. In the last three elections, an average of almost three-
quarters of the incumbent General Assembly members have been returned to office.
To a considerable extent, this may reflect a strengthening of the legislator's
individual image and a downgrading of the role of the county political party
organization and its chairman. Successful revolts by incumbents against party
nominating decisions are now a real possibility.

^ The successive court cases and redistricting directives, coming just before and
^ just after the census of 1970, served to mask the impact of that population count on
£ legislative representation in New 3ersey. There is little doubt, however, that
"̂  reapportionment has served to transfer legislative power to the suburban areas of
g the state. Rural interests, which formerly dominated the state Senate, are now
^ severely limited in the legislature. Urban interests, which at one time benefited

from the reapportionment time lag in the General Assembly, now have representa-
co tion substantially in proportion to their population—which is dwindling rapidly.
CM
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Under the present constitutional provisions, appointments to the Apportion-
ment Commission will be made by the respective party chairmen on or before
November 15, 1980 (at this writing, it is impossible to tell the exact schedule that
will be followed), with appointments to be certified by the secretary of state by
December 1. The commission must certify a districting plan on or before Feb-
ruary 1, 1981, or within one month after the receipt by the governor of the official
1980 census counts, whichever is later.

One of the first problems facing the commission will be to determine whether
the court decisions of almost a decade ago effectively require 40 districts, each
electing one senator and two General Assembly members, or whether that pattern
was required only because of the particular population distributions recorded by the
1960 and 1970 censuses. The court opinions may be read either way, and the
language of the state constitution remains as written and approved by the voters in
1966, It is probable that the present pattern of districts will prevail, either because
the court decisions will be interpreted to require this or because the 1980 census,
like its predecessor, will make implementation of the constitutional provisions
incompatible with the courts1 demand for population equality.

The major problem of the Apportionment Commission, of course, will be the
redrawing of legislative districts. Here, the most important development is a
substantial shift in population from North Jersey to South Jersey and, to a lesser
extent, toward the northwestern portion of the state. It is likely that almost every
district will have to be redrawn, and the prospect is that many North Jersey
incumbents will end up facing each other in the new districts. A projection of 1980
district populations, based on 1977 estimates (1980 census figures are not available
at this writing), shows a range of 87 percent between the largest and the smallest of
the present districts, with only 10 out of the 40 districts having an estimated 1980
relative deviation of less than five percent.

The members of the bipartisan Apportionment Commission probably will begin
their work with intraparty caucuses to determine which legislators of each party
will be protected and which may be sacrificed. The focus then will switch to the
interparty trading of redistricting proposals, in the hope of achieving a leadership
consensus.
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NEW MEXICO
Fernando V. Padilla
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Historical Background

New Mexico formally entered the Union in 1912 as the forty-seventh state.
The statehood constitutional convention created a 24-member Senate and a 49-
member House of Representatives. The state constitution permitted, but did not
require, reapportionment after each decennial federal census.^/ Since 1911, the
state Senate has undergone five major reapportionments (1911, 1949, 1965, 1966,
and 1972), while the House of Representatives has been reapportioned six times
(1911, 1949, 1955, 1963, 1965, and 1972). 2/

The 1911 apportionment remained in place for nearly 40 years. 3/ The state
constitution incorporated a gerrymander which favored the Republican, Hispano
counties of the Rio Grande River Basin. 4/ Of 24 state Senate districts, 16 were
dominated by nine primarily Republican Hispano counties: Bernalillo, Colfax, Dona
Ana, Rio Arriba, San Miguel, Santa Fe, Socorro, Taos, and Valencia. Republican
dominance was enhanced by "shoestring" districts. 5/ For example, San Miguel
County (pop. 23,000) elected one state senator by itself, elected another senator
with Mora County (pop. 13,000) with a limitation that the senator had to be a
resident of Mora County, and elected a third senator with Guadalupe County
(pop. 11,000) with a limitation that the senator had to be a resident of Guadalupe
County. Thus, Republican San Miguel County dominated the election of senators
from Mora and Guadalupe Counties as well as electing its own senator. The same
type of multicounty, one-member shoestring districts gave Republicans a bonus of
four seats in the House of Representatives, where eleven predominantly Republican
counties controlled 26 of the 49 seats. So successful was the Republican gerry-
mander that in the first ten elections after statehood, Republicans lost control of
the House only twice and never lost control of the state Senate. 6/

The basic historical theme of New Mexico redistricting has been conflict
between the state's Hispano population and the Anglos of "Little Texas." 7/
Hispanos were the dominant population and voting bloc when New Mexico became a
state. They constituted the core of Republican strength (Hispanos did not turn to
the Democratic party until the 1930s) and opposed the "federal" plan for
apportioning state legislative seats. By contrast, rural, conservative, Southern-style
Anglo Democrats from Little Texas have favored the "federal" plan in
reapportionments. The political difference between the two populations and regions
is perhaps best illustrated by the results of the 1972 Democratic presidential
primary election. Little Texas supported George Wallace, while the Hispano
counties supported George McGovern.
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In 1941, the state legislature proposed a constitutional amendment that would

have reapportioned the legislature. Each county would have been awarded one
senator regardless of its population and would have been entitled to one repre-
sentative for each 11,000 inhabitants, with a limit of five representatives per county
but with each county, regardless of population, being entitled to at least one
representative. The proposed constitutional amendment was soundly defeated at the
1942 general election. 8/

Reapportionment finally came to New Mexico in 1949. There was a consensus
that Senate reapportionment should allot one senator per county except for sparsely
populated Los Alamos County, which had just been created. Both population
equality standards and shoestring districts were abolished in the Senate. 9/ The
reapportionment of the House proved to be a much more difficult task. Seven major
bills and two compromises were extensively debated. The House finally approved a
reapportionment plan which increased its membership to 55, created both multi-
county and single-county districts, and allowed one-county districts to elect up to
six representatives. Following legislative enactment, the electorate adopted the
new apportionment scheme as a constitutional amendment in 1949. K)/

The fight for reapportionment in 1949 was led by Democrats from Little
Texas. Little Texas Democratic county chairmen pressured both governor and
legislators for action. The "eastsiders" cast bloc votes for almost any type of
reapportionment plan. J_l/ Legislators from Little Texas eventually allied them-
selves with lawmakers from non-Hispano Bernalillo County and several southern
border counties to win passage of the reapportionment plan. Bernalillo County (the
Albuquerque area) gained three House seats but lost a shoestring district, while two
Little Texas counties gained three seats between them: Curry County gained one
House seat and Lea County two. Y2l Although the 1949 debate over House
reapportionment was often acrimonious, Little Texas actually made its biggest
gains, in comparison to the 1911 reapportionment, in the redistricting of the Senate.

The 1949 federal plan for Senate apportionment obviously decreased Hispano
influence in that body, especially with the elimination of shoestring districts;
nevertheless, each Hispano county still elected its own senator. In the House, where
Hispano opposition to reapportionment was most determined, Hispanos could still
elect at least one representative in each county they dominated, and no Hispano
county lost any seats awarded in the 1911 apportionment. Thus, Hispano legislators
for the most part succeeded in retaining their political base in the wake of the 1949
reapportionment. 13/

In 1955, the legislature was again reapportioned, this time at the urging of
Democratic Governor John F. Simms, Jr., who had been House speaker in 1949. The
1955 reapportionment sought to address the inequities of the 1949 plan. Senate
membership increased by one with the addition of a senator for Los Alamos County.
The House eliminated multicounty and shoestring districts altogether and increased
its membership to 66, with each county entitled to at least one House seat. The size o
of the Bernalillo County delegation was increased to nine, while no other county had jjj
more than three representatives. _14/ Voters approved the necessary constitutional 2
changes in September 1955. 15/ ^

- g
The House of Representatives and state Senate were both originally ap-

portioned on something close to a population basis. However, the 1949 and 1955 ^
reapportionments, based on the federal analogy, resulted in a grossly malapportioned £j



legislature, which was the case in New Mexico by the time Baker v. Carr 16/ was
decided in 1962 (see Table 1). Persons living in districts containing just 14 percent
of the total state population could elect a majority of the state Senate, and districts
containing just 27 percent of the population could elect a House majority, \7j

TABLE 1

Largest (L) and Smallest (S) Legislative District Populations as
Percentages of Average District Populations, 1912-60

Year L % S %

1912 100 100

1930 108 62

1950 151 40

1960 237 40

Source: Gordon E. Baker, The Reapportionment Revolution
(New York: Random House, 1967), p. 35,

Redistricting in the 1960s
Initially, New Mexicans reacted slowly to Baker v. Carr, Nearly seven months

after the landmark Tennessee decision, state Representative David Cargo, a
Bernalillo County Republican, filed suit against the governor and other state
officials in Santa Fe County district court, JJ5/ Cargo's suit sought to have the
House reapportioned under the same basic plan used in 1955, except that the 1960
census results would serve to determine population. In such a reapportionment,
Bernalillo County would have gained seven House seats, while Chaves and Dona Ana
Counties would have picked up one seat each. Conversely, Rio Arriba County would
have lost two representatives, while Colfax, Grant, McKinley, Quay, Roosevelt, San
Miguel, and Taos Counties would have lost one representative each. Interestingly, in
seeking to redress underrepresentation of large counties, David Cargo did not
challenge the system of apportioning at least one representative to each county
regardless of population. 19/

Cargo v. Campbell was assigned to District Judge Caswell S. Neal, 2Q/ who
suspended judicial action due to the proximity of the 1962 general election and his
desire to give the legislature an opportunity to reapportion itself.

When the New Mexico legislature convened in January 1963, Senator Ed Mead
of Bernalillo County introduced a joint resolution to create a 75-member House,

O with each county entitled to at least one representative and with the other 43
^ members apportioned among counties by the method of equal proportions. 21/ The
2 bill also would have made reapportionment mandatory after each federal census,
^ would have required subdistricting of Bernalillo County (to discourage bloc voting by
^ the Bernalillo delegation), and would have prohibited subdistricting in all other

counties. 22/ Senator Mead's resolution died in committee.
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Attempts at reapportioning the House of Representatives also came to
nothing. Democratic Representative Willis A. Smith and Republican Cargo intro-



duced identical bills to create a 66-member House, increase the size of the
Bernalillo County delegation to 16, make minor increases or decreases in the House
delegations of a few counties, and assure each county of at least one representative.
Both bills died in committee. 23/

Cargo v. Campbell came to trial on August 26, 1963. The following day, Judge
Neal issued a memorandum holding the 1955 House apportionment unconsti-
tutional. 2U/ Judge Neal invalidated the state constitutional provision allotting one
representative to each county regardless of population; he also voided provisions
prohibiting multicounty districts, shoestring districts, and subdistricting within
multimember, single-county districts. 25} The judgefs order set a deadline of
November 1, 1963 for enactment of a new districting plan, but this deadline was
later extended to December 1.

Governor Jack Campbell convened the legislature on November 4, 1963 for a
special session on reapportionment of the House of Representatives. Speaker Bruce
King appointed a 15-member, bipartisan Special Reapportionment Committee to
hear and recommend all reapportionment proposals. 26/ The speaker himself
introduced two bills which embodied the major approaches under consideration.
The so-called "modified Vinton" approach called for the creation of a 72-member
House. Under this plan, the 12 smallest counties were combined into five
multicounty, single-member districts. Another 13 counties became multimember
districts, while seven seats were allotted to single-member counties. Bernalillo
County, a single-county district, was apportioned 20 seats. The modified Vinton
plan came closer than any other plan under consideration to satisfying the emerging
one man-one vote standard. The ratio between the least populous district and the
most populous under this plan was 1:1.71. A near majority, or 48.34 percent of the
population, would have elected 51 percent of the House of Representatives. 27/

Speaker King's second reapportionment bill embodied the equal-proportions
approach, which also envisioned a 72-member House of Representatives, but
continued to guarantee at least one seat for each county. The remaining 40 seats
were apportioned among counties on a population basis. Under this plan, Bernalillo
County would have been awarded 17 seats. There were no multicounty districts.
The ratio between the smallest and the largest districts was 1:9.97. Counties
containing just 41.58 percent of the state's population would have elected 51 percent
of the total House membership. 28/

The House of Representatives deadlocked on the two proposals. Although
most legislators felt certain that Judge Neal would void any plan based on the equal-
proportions method, only the Bernalillo County delegation favored the modified
Vinton proposal. As a possible compromise, legislative leaders proposed a redis-
tricting plan using a fractional voting system. 29/ The Legislative Council Service
drafted a bill creating a 75-member House with fractional votes for the 12 smallest
counties and 18 full votes for Bernalillo County. The 75 members were apportioned Q
by the equal-proportions method rather than by the modified Vinton approach. Two o
additional seats, one each for Curry and Grant Counties, were eventually added to §
the total at the request of the majority floor leader in order to get the bill out of 5
committee. 30/ ^

- g
After considering a series of alternatives, the House took up the leadership-

sponsored compromise plan and attached to it critical amendments which w
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struck fractional voting provisions for the smaller counties and substituted
weighted voting for all counties. Membership remained the same and
weighting was achieved by multiplying the fractional votes of the smaller
counties by 10 and by giving all other counties 10 votes for every member
to which they were entitled. A total of 700 votes were possible under the
bill, with Albuquerque's 18 members casting a total of 180 votes. Harding
county's (sic) one representative cast one vote. 31/

The House adopted the final compromise bill by a narrow 35-to-31 vote, after
rejecting by 21 to 45 a final effort to pass the modified Vinton proposal. The final
version, as described above, discarded the fractional voting system for some
legislators and instead included a weighted voting system for all. 32/

The advantages of the weighted voting system were that it came close to
achieving a sort of population equality and that each county retained its own
representation. Each weighted vote represented approximately 1359 persons. The
ratio between the most underrepresented and the most overrepresented counties,
based on each county's weighted vote, was 1:2. Furthermore, districts containing
46.79 percent of the state's total population could elect 51 percent of the total
House membership. 33/

The second task of the special session was to geographically subdistrict 14
counties after an apportionment bill was passed. 34/ County districting plans were
primarily prepared by the Legislative Council Service, although some were prepared
by county delegations to the House and by individual representatives. Only the
Chaves and Bernalillo County delegations had major partisan fights on subdis-
tricting. With amazingly little squabbling, the House and Senate passed, for the
first time in New Mexico history, a subdistricting bill on November 13, 1964. 35/

On January 8, 1964, Judge Neal held the 1963 weighted vote apportionment
statute in violation of the state, but not the federal, constitution. 36/ Instead of
voiding the entire statute, however, Judge Neal merely detached the weighted
voting provisions from the rest of the law and allowed most of the rest of the
statute to continue in force until after the 1964 elections. Judge Neal's order in
effect created a 77-member House of Representatives. The ratio between the
populations of the smallest and the largest districts was 1:8.64. Half of the House
seats deviated in the population they represented by more than 20 percent above or
below an ideal population of 12,350 persons. Lastly, 43.34 percent of the state's
inhabitants lived in districts that could elect 51.94 percent of all House
members. 37/

In June 1964, the U.S. Supreme Court held in Maryland Committee v.
Tawes 38/ that an apportionment system based on the method of equal proportions
was unconstitutional. The Maryland decision meant that the New Mexico House

Q apportionment was now in violation of federal and well as state constitutional
O standards. Even more significant, however, was the U.S. Supreme Court decision in
uj Reynolds v. Sims, 39/ which held that both houses of a state legislature must be
2 apportioned on a population basis. With this 1964 decision, it became apparent that
^ the 1955 apportionment of the New Mexico Senate, based on the federal analogy,
:̂ was also unconstitutional.

.̂ On August 27, 1964, suit was filed in U.S. district court by Imogene Lindsay
S and Mary E. Beauchamp (both Democratic candidates for seats in the lower house of



r the legislature in 1964), challenging the apportionment of the state Senate. 4̂ )/ The
three-judge federal district court deferred action on the suit, however, in order to
give the 1965 legislative session an opportunity to reapportion. 41/

When the 27th Legislature convened in January 1965, Governor Campbell
urged the legislators to reapportion. 42/ In the House, the speaker and the majority
leader introduced two reapportionment bills which were referred to the House
Privileges and Elections Committee. The committee recommended a substitute bill
which provided for reducing the size of the House to 70 members by combining the
12 smallest counties into five multicounty districts. The apportionment among the
other counties remained the same, as did the districting within multiseat counties.
The committee substitute passed the House by a vote of 51 to 23 and the Senate by
a vote of 22 to 1. 43/

The 1965 House apportionment plan was certainly an improvement over the
1963 plan in terms of population distribution. The population ratio between the
least and the most populous districts was reduced from 1:8.64 to 1:2.20. In addition,
the percentage of the population residing in districts which could elect a majority of
the House was increased from 43.34 to 46.3 percent. Finally, only eight districts,
instead of half of them, deviated by more than 20 percent from the ideal district
population of 13,586. 44/

Reapportionment of the Senate proceeded even more rapidly than did House
reapportionment, although a total of 13 reapportionment bills were introduced in the
upper chamber. Among the wide variety of reapportionment bills considered, one
proposed a unicameral legislature, another would have created a 20-member Senate
elected at large from multi- and single-county districts, still another would have
created a 40-member Senate elected at large from 12 single-county districts and 8
multicounty districts (with apportionment based on the modified Vinton formula),
and yet another would have added five members to the Senate from Bernalillo
County and weighted the votes of all senators. There was also discussion in the
Senate of another plan, not submitted as a bill, which would have created a 38-
member Senate with 11 multicounty districts and 4 single-county districts.^/ After
five days of debate in March 1965, the Senate passed, as a proposed constitutional
amendment and over the opposition of the Senate leadership, the bill calling for
weighted voting in the upper chamber. 46/ However, on September 28, 1965, the
voters rejected the proposed constitutional amendment. 47/ A few days later, on
October 11, 1965, the federal district court declared the Senate apportionment
unconstitutional and gave the state until March 1, 1966 to reapportion. 48/

The 1966 session was different from the other three sessions which had passed
reapportionment bills since 1963. First, the small counties realized they would lose
their individual senators. Second, with most senators favoring a smaller body, the
future size of the Senate was a major concern. Third, there was serious debate over
whether it was preferable have subdistricting of multimember county delegations or o
at-large elections (Republican, racial and ethnic minorities, and sectional groups o
opposed at-large elections.) Fourth, both chambers were actively involved in the §
decision-making for the Senate, because a number of House members aspired to win S
Senate seats. Finally, minority groups received more attention in the reapportion- ^
ment process than ever before. ^9/ z.

Senator R. C. Morgan and 13 others sponsored Senate Bill No. 2, which would ^
have created a 54-member Senate elected from four multicounty and five single- £j



county districts, with all multimember counties subdis trie ted. Other proposed
Senate plans called for a 24-member Senate, a 35-member Senate, and a 36-member
Senate. The Senate Committee of the Whole, which heard all reapportionment bills
and proposals, eliminated from consideration all plans which called for an upper
chamber of fewer than 35 members or for at-large Senate elections. After a week
of debate, the Senate approved by a 17-to-15 vote an amended Morgan plan,
creating a 53-member Senate. After several attempts to kill the Senate-passed plan
in the House, however, the Senate recalled its bill. At the request of a few Senate
leaders, the Legislative Council Service drafted, just three days before the session
was due to end, a new Senate plan calling for the creation of a 42-member upper
house. The Senate passed this "compromise" measure by a vote of 32 to 0, and the
House followed suit on a 71-to-5 vote. 50/

The new Senate apportionment plan created 42 single-member districts, and j
included six multicounty districts and one district combining pieces of two counties. \
While Bernalillo County was apportioned ten senators, no other county was given I
more than two seats. There remained, however, sizable population deviations in the I
Senate plan, which included 18 districts that deviated by more than 20 percent from 1
the population ideal. The population ratio between the smallest and the largest •
districts was 1:2.27, and 42.22 percent of the people resided in districts that could j
elect, collectively, a majority of the Senate membership. 51/ \

On March 17, 1966, the federal district court, in a 2-to-l decision, held the \
legislature's plan unconstitutional because some population variations among j
districts were too great. The court left untouched 25 districts in nine counties, but |
it reapportioned the remaining seats so that the districts would come closer to j
meeting population-equality standards. At first, the court created 39 single- \
member districts, plus at-large districts for Chaves, Curry-Roosevelt, and Dona Ana j
Counties. On March 31, 1966, however, the court modified its ruling by creating j
separate districts for the at-large seats in the multicounty districts for Sandoval- [
Rio Arriba Counties, Roosevelt-Curry Counties, and Otero-Lincoln Counties. Under j
the plan of the federal district court, 45.7 percent of the people resided in districts
electing a majority of the Senate. No Senate district deviated by more than 29.13
percent from the ideal population, and the population ratio between the most
overrepresented arid the most underrepresented districts was 1:1.78. 52/ \

A revolution had occurred in Senate apportionment. When the reapportion-
ment began, less than 14 percent of the statefs total population resided in districts
that could elect a majority of the members of the upper house. Less than 15 months
later, it took districts containing over 45 percent of the people to elect a Senate
majority. The big losers in the Senate reapportionment were the 12 smallest
counties and their incumbent senators. The big winners were the state's nine most
populous counties, which now elected a total of 28 senators. In terms of sectional
interest, the eight counties of the northwestern part of the state were now

Q represented by 21 senators; the eight southwestern counties were represented by 6
O senators; the seven Little Texas counties of the southeast were represented by 11
J2 senators; and the nine northeastern counties had 4 senators. Thus, as far as
2 sectional representation was concerned, Senate reapportionment had a major
^ negative impact only on the small northeastern counties.

Nor did the expected conflict between Hispanos and Little Texas materialize.
Added seats for the populous Little Texas counties more than made up for losses
among small counties, and Hispanos traded control over rural seats for control over



T urban seats to achieve a net gain of five Hispano Senate districts in the
state. 53/ On some issues of reapportionment, Hispano and Little Texas interests
converged, but for very different reasons. For example, Little Texas opposed at-
large elections for Bernalillo County in hopes of lessening the probability of bloc
voting by the Bernalillo County Senate delegation. Hispanos, for their part, opposed
at-large elections for Bernalillo County because this type of election had left the
county's large Hispano population without any representative of its own in the House
after the 1949 and 1955 reapportionments. 3ack Holmes points out that under at-
large provisions, the entire nine-member House delegation from Bernalillo County
was made up of Anglos, but as soon as subdistricting was introduced in 1963, six
Hispanos were elected to the new 18-member Bernalillo County House
delegation. 54/

Redistricting in the 1970s

It was time to reapportion again in 1971, and it was clear that judical
standards for meeting the one man-one vote rule would be much stricter in 1971
than they had been during the 1960s. During 1971, the New Mexico legislature
reapportioned both houses. The legislature created a 45-member Senate and
apportioned 13 of the seats to Bernalillo County. The Los Alamos-Santa Fe district
continued as the only district not made up of whole counties. Since all the other
Senate districts were based on units of whole counties, some districts deviated from
the population ideal by as much as 22 percent. 55}

The 1971 House plan created a 71-member House of Representatives with 22
seats allotted to Bernalillo County. The 1971 plan, for the first time, created seven
House districts made up of pieces of counties. 56/ Despite the breakup of counties,
however, some House districts deviated by as much as 18 percent from the
population ideal. 57/

On November 23, 1971, the Santa Fe County district court, in Cargo v.
King, 58/ held apportionment of both houses unconstitutional on the grounds that
population variances were too great. The court ordered the New Mexico legislature
to reapportion itself in time for the 3une 1972 primary election. 59/

During the second session of the 30th Legislature, two apportionment plans
were approved for both houses. The first was a provisional plan, effective only for
the 1972 election, which based districts on estimated precinct populations. The
second plan, based on census enumeration districts, was to be in effect for all
elections held after 1972; county governments were ordered to remap and realign
precincts to follow census enumeration districts by 1974 for the House and by 1976
for the Senate. 6()/

The 1972 Senate bipartisan reapportionment plan created 42 single-member
districts, including 13 districts in Bernalillo County. Because it was no longer
possible to adhere to the integrity of county lines and still meet the population- O
equality standards of the courts, the plan included 12 districts that breached county ^
boundaries. By contrast, there were only two single-member, multicounty districts, jg
The remaining 28 districts were created from parts of single counties. No district ^
deviated from the population norm by more than five percent, and 50.8 percent of UJ
the population lived in districts that could elect, collectively, a majority of the
senators. The population ratio between the smallest and the largest districts was
1:1.09. Finally, the Senate plan terminated the terms of all senators, so that all 42 £
seats would be open for election in 1972. 617 w



The House of Representatives passed a reapportionment bill which maintained
House membership at 70. The House plan contained only one single-member, single*
county district, but it included 19 districts that crossed county lines. Forty-nine
other districts were created within single counties, and there was one flotorial
district designed to prevent the city of Lovington from being divided in half, with
one of the halves joined to a community ninety miles away. No district deviated by
more that five percent from the ideal population of 14,514 inhabitants. The
population ratio between the smallest and the largest districts was 1:1.1, and 51.1
percent of the population lived in districts that could elect, collectively, a majority
of the House. 62/

On March 10, 1972, the Santa Fe County district court amended its order of
November 23, 1971, and held the 1972 apportionments of House and Senate
constitutional. 63/ The state district court did hold unconstitutional the one
flotorial district in the House plan, but accepted the legislature's alternative
districting plan for the three counties involved. 64/ In 1973, the legislature
abolished the alternate House and Senate redistricting plans based on census
enumeration districts 65/ and made permanent the 1972 "provisional" plan. The
Santa Fe County district court agreed with these actions and terminated its
jurisdiction of the case. 66/

In 1976, a final chapter was added to the 1970s reapportionment story in New
Mexico. The state legislature passed, and the voters approved, a constitutional
amendment which set the size of the House at 70 and the size of the Senate at
42. 67/

Hispano interests were well protected during the 1971 and 1972 reapportion-
ments, especially in the House of Representatives. Legislators were aware of court
decisions striking down racial and ethnic gerrymandering, and they were also aware
of the state's long history of recognizing and accommodating the political interests
of racial and ethnic groups. Also, within the legislature an Hispanic-led coalition,
known as the "Mama Lucy" faction, held a tenuous control within the majority
Democratic Caucus. The 1972 House and Senate reapportionments continued the
trend for the state's Hispanos of trading off rural for urban seats. 68/

The representation of sectional interests, including those of Little Texas, did
not change much in the legislature as a result of the 1972 reapportionments.
Bernalillo County gained three seats in the Senate and nearly four seats in the
House, mainly at the expense of rural areas. Little Texas, however, appears to have
neither lost nor gained representation in either chamber.

Redistricting in the 1980s
What are the likely issues in the next New Mexico reapportionment?

According to Robert Anderson, director of the Division of Government Research at
O the University of New Mexico, rural areas of the state—especially the Little Texas
^ counties—will lose more seats due to shifts in the population. 69/ In the Senate, the
^ Democrats are likely to retain control, but 15 to 20 seats may change hands due to
^ retirements and election losses. Senate President I.M. Smalley has said that there
tu may be no need to reapportion the upper house if population changes are

minor. 70/ Senator Smalley believes reapportionment will most likely be done
during the 1982 regular session, but he does not rule out the possibility of a 1981

J3 special session.
CM



House Speaker C. Gene Samberson acknowledges there may be some losses of
rural seats in the House. 7J7 Speaker Samberson has asked the Legislative Council
Service to research options such as at-large elections. The primary concern of the
speaker is that the reapportionment issue not end up in court.

Richard H. Folmar, assistant director of the Legislative Council Service,
believes the critical issues are whether the state can continue basing reapportion-
ment on estimated populations of precincts, and whether the Senate can resolve the
problem arising from the fact that eight districts face elections in 1982, while 34
districts held elections in 1980. 72/

Important but less pressing questions concern the population deviations that
the courts will allow, and whether they will allow at-large elections in multimember
districts. According to Richard Folmar, the courts may give the legislature more
latitude in population deviation than in 1972, but the question of at-large elections
remains very much up in the air. As is always the case in reapportionment, how the
New Mexico legislature is reapportioned will affect careers, political influence, and
the power structure in the state during the next decade.
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NEW YORK
David Schultz
Richard Lehne

Reapportionment in New York State is not just a highly partisan contest
between Republicans and Democrats. For staffs of talented, well-trained profes-
sionals, legislative districting in the Empire State is a vocation. For two decades,
many of the same specialists representing the established party organizations have
surfaced at critical junctures in reapportionment battles with diligently prepared
plans and tactics that imaginatively sought to advance the interests of their
principals. Once the new districts were approved and the issue passed, these experts
have retreated to their law firms, staff positions, or government posts until a new
districting challenge or a new election law controversy again calls them forth.

The established party organizations dominate the legislative districting
process in New York State, but this does not mean they engage in unbridled
competition. Standing behind party labels in the state are a number of specific
divisions that affect the redistricting process: conflicts among the regions of the
state, between party reformers and regulars, between junior and senior legislators,
between the Senate and the Assembly, and between some party factions and others.
The competition that exists between the two parties tends to protect the interests
of those elements which are most influential within the traditional party framework
and to minimize the unnecessarily disruptive impact of reapportionment on estab-
lished party organizations.

Members of the Democratic party in the New York legislature come pre-
dominantly from New York City. Nineteen of the 26 Democratic senators in Albany
in the 1979-80 session and 51 of the 86 Democratic members of the Assembly
represented New York City. The largest Republican delegation in the legislature
represents suburban areas around New York City, but large Republican contingents
also come from upstate metropolitan and rural regions. Surprisingly, seven
Republican senators and eight Republicans in the Assembly also come from New
York City. Thus, in reapportionment battles, the Democratic positions have
normally been fashioned by the party organizations in New York City, while the
Republicans have had more consistently a statewide concern focusing primarily on
their control of the state Senate.

Legislative districting involves two types of decisions: the standards that are
to be used, and how the standards are to be applied to the current picture of the
state. The reapportionment battle in the mid-1960s in New York combined both
issues. The provisions of the state's 1894 constitution were drafted at a time when
the urbanization process was not fully advanced in New York, and they worked to
guarantee rural areas substantial legislative representation regardless of what shifts



in population might occur. The size of the Assembly was set at 150 members. Each
of the state's 62 counties was first given one Assembly seat, and then the populous
counties were to receive additional seats as directed by population ratios. Pro-
cedures for determining the size of the Senate began with a body of 50 members and
then the size of the Senate was to be expanded, with each reapportionment to
accommodate the increase in the number of Senate districts received by the twelve
largest counties over what they received in 1894. U As the state's population
concentrated in the dozen largest counties, these provisions yielded more repre-
sentation of rural areas than population alone warranted, both in the Senate and
especially in the Assembly.

The mid-1960s saw the substitution of the equal-population standard for the
1894 state constitutional standard, but the second issue, of how this standard was to
be applied to the state's current population, still has not yet been resolved. Now, as
in the 1970s, the principal districting issue before the state is the future of the
bipartisan gerrymander.

The 1960s

In the 70 years between the 1894 constitutional provisions and the Reynolds v.
Sims decision in 1964, New York's population was first urbanized and then
suburbanized. By the 1960s, the 1894 constitutional provisions granted rural areas
17 more Assembly seats than their population alone indicated was appropriate, and
caused Senate districts in the dozen largest counties to average 100,000 more
residents than Senate districts from the balance of the state. Rural Republicans
fought every proposal to reduce their advantage. 2/

In 1961, after hearing the argument before the U.S. Supreme Court in Baker v.
Carr, 3/ an attorney representing the Straus Broadcasting Company and WMCA
radio of Westchester County reported to company leadership on the feasibility of a
suit challenging the constitutionality of the state's legislative apportionment
standard. On May 1, 1961, WMCA and others filed a motion in the federal district
court in New York City arguing that "New York's constitutional and statutory
provisions governing apportionment . . . are unconstitutional under the Due Process
and Equal Protection Clauses of the 14th amendment of the United States
Constitution." A three-judge federal district court considered the matter, but ruled
that the issue was a political question which it would not take up. WMCA then
appealed to the U.S. Supreme Court.

After the Supreme Court held in Baker v. Carr that the complaints from
Tennessee presented a "constitutional cause of action upon which appellants are
entitled to a trial and a decision," the WMCA case was returned for further district
court consideration. In WMCA v. Simon, 4/ the district court upheld the consti-
tutionality of New York's apportionment provisions by finding that they were
rational and not arbritrary and that they permitted change by an elected majority.
Again the decision was appealed to the Supreme Court.

WMCA was one of the six apportionment cases the U.S. Supreme Court O
decided on June 15, 1964 with Reynolds v. Sims. 5/ The court ruled that neither ^
house of the New York legislature adhered to the standard of equal population and m
that this deficiency would not be corrected by a new apportionment under existing
constitutional provisions. The justices again returned WMCA to the district court,
which directed that a valid reapportionment plan be enacted by the legislature no £>
later than April 1 for a special election to be held in November 1965. Legislators **
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elected at the time would hold office for only one year, and in 1966 the state would
hold a regular election for normal two-year terms. The fast-approaching November
1964 elections, also choosing legislators for one-year terms, would be conducted on
the basis of the existing apportionment plan.

The U.S. Supreme Court articulated an equal-population apportionment
standard in 1964, but how this standard would be applied remained unclear. The
Court had left New Yorkers uncertain as to which state constitutional provisions in
the apportionment article had been invalidated and which remained in effect. To
help clarify the situation, Governor Rockefeller appointed the Mulligan Committee
to draft an apportionment proposal and instructed it to report back by December 1,
1964 so that a special legislative session on apportionment could be convened.

While the Mulligan Committee was at work, the 1964 elections took place.
The electoral reaction to the Gold water presidential candidacy transformed a
Republican-controlled legislature into the first New York State legislature in 30
years with Democratic majorities in both houses. Rockefeller convened the old
legislature, despite its lame-duck status, in a special session on December 15, 1964.
Taking into consideration the suggestions of the Mulligan Committee, the
Republicans enacted not one but four apportionment plans, with the hope that at
least one would pass judicial muster. 6/ Plan A called for a 65-member Senate and a
165-member Assembly apportioned on the basis of the 1960 federal census of
citizens. Plan B called for a 65-member Senate and a 180-member Assembly
apportioned on the basis of the 1962 vote for governor. Plans C and D incorporated
the Mulligan recommendation of fractional voting. Plan C was based on citizen
population, with a 65-member Senate and a 186-member Assembly with just 165
votes; 147 Assembly members would have full votes and 39 members would cast one-
sixth to three-fourths of a vote depending on the population of their districts. Plan
D provided for apportionment by 1962 gubernatorial votes, with a Senate of 65
members and an Assembly of 194 members but only 150 votes. |

Plan A was the least preferred by the Republicans, but it was the one they \
were most sure would satisfy the courts; Plan D was the scheme they most j
preferred. All the plans embodied the recommendations of the Mulligan Committee \
to increase the size of the legislature, respect county boundaries, and establish j
fractional voting, and two plans changed the basis of representation from the j
number of citizens to the number of voters, which would reduce the disruptive j
effect of the Supreme Court decision. j

A federal court promptly declared plans B, C, and D in violation of the U.S. j
Constitution, but it found that Plan A did satisfy federal constitutional require- \
ments. 7/ Shortly thereafter, however, a New York Supreme Court justice ruled In
re 3erome Orans that Plans A through D were all invalid because they all called for
Assemblies that exceeded the 150-member limit of the state constitution. Gerry-
mandering was also held to be unconstitutional even though the ruling did not

^ specify that gerrymandering had occurred. 8/ The state's highest court upheld the
§ ruling in April 1965, and the state faced the dilemma of being required to hold the
>- November 1965 special election while the only plan accepted by the federal courts
^ had been struck down by the state courts. A federal district court ordered on
z. May 10, 1965 that the November 1965 election take place on the basis of Plan A,

with a new scheme to be devised for the 1966 election. 9/

When the Democrats took control of the legislature in January 1965, they
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faced difficult districting controversies. First, many Republicans, blacks, Puerto
Ricans, and reform and upstate Democrats feared that the traditional Democratic
party organizations would use the reapportionment controversy to enhance their
interests. Second, 23 new legislators who would be elected to the expanded
legislature in November 1965 under Plan A would have to be displaced by the 1966
plan, and this would weigh most heavily on minority representatives and junior
legislators. Finally, some groups in the Democratic party were satisfied with Plan A
because it had respected traditional districting patterns, ethnic divisions, and
political neighborhoods in New York City; they wanted Plan A to be made
permanent. With all these problems, the Democrats failed to enact any districting
legislation in 1965.

I
In the special legislative election of November 1965, Republicans regained

[ control of the state Senate, even though the Democrats held onto their majority in
i the Assembly. As the court-imposed February 1, 1966 deadline for a new apportion-

ment plan came and went, Democrats and Republicans began working on a
compromise. To preclude a legislative impasse, the statefs highest court consulted

j with the party leaders in the legislature and appointed its own commission to
prepare a valid apportionment plan. The commission, which met in the Court of

I Appeals Building in Albany, consisted of former judges whose original judicial
| appointments had been endorsed by both parties.
i

j Each party's goal in redistricting, of course, was to create enough safe
districts for itself so that it could control the legislature. While the leadership of
each party pursued this goal, each individual legislator tried to protect his own
district. The tension between these goals came from the impossibility of creating a
majority of safe districts in a competitive state. About 40 percent of the seats in
each house could be easily assigned to the Democrats and 40 percent to the
Republicans, with the other 20 percent to be fought over in the attempt to create a
majority for one party or the other.

After intense bargaining, a 150-seat Assembly and a 57-seat Senate were
created. The major effect of the shift to the utilization of the equal-population
standard was to transfer legislative districts from rural areas to the New York City
and upstate metropolitan areas, as Table 1 indicates. A comparison of the number
of districts by region reveals that there was some increase in the representation of
New York City and the upstate metropolitan areas, but most of this was a product
of the temporary increase in the size of the Senate and Assembly for the 1965
election. While the equal-population standard increased Democratic representation
by two to three seats in the Assembly and one seat in the Senate, the major thrust
of the new standard was to move seats from the overwhelmingly Republican rural
areas to the New York City suburbs, where Republicans remained in the majority.

The 1966 districting process, legitimized by a judical commission, maintained
the organizational networks of the Democratic strongholds in New York City and
gave Republicans the advantage of drawing boundaries in upstate areas outside Erie
County, especially for the Senate. The judicial plan maintained organizational
hegemony in traditionally partisan Republican and Democratic areas at the expense
of nonparty organization interests. ^
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TABLE 1

Apportionment of Legislative Seats by Region

Assembly

New York City

New York
Suburbs*

Elections
1954-64

Election
1965

Elections Elections Estimated
1966-70 1972-80 1980s#

65 43% 74 45% 68 45% 65 43% 61

16 11% 29 18% 26 17% 30 20% 32

19% 36 22% 34 23% 32 21% 33Upstate Metro** 29

40 27% 25 15% 22 15% 23 s 15% 24
Remainder of
State

Total Seats 150 100% 165 100% 150 100% 150 99% 150

41%

21%

22%

16%

100%

Senate

New York City

New York
Suburbs*

Upstate Metro**

Remainder of
State

Total Seats

25

7

14

12

58

43%

12%

24%

21%

100%

30

12

16

7

65

46%

18%

25%

11%

100%

26

10

13

8

57

46%

18%

23%

14%

101%

26

12

13

9

60

43%

20%

22%

15%

100%

24

13

13

10

60

40%

22%

22%

17%

101%

* Nassau, Suffolk, Westchester, Rockland.
**Erie-Niagara; Albany-Rensselaer-Schenectady-Saratoga; Broome; Montoe; Oneida-

Herkimer; and Onondaga-Madison-Oswego.
sc //Estimates based on the 1980 population figures from the U.S, Dept. of Commerce,
§ Bureau of the Census, Population Estimates and Projections, Current Population
>- Reports, Series P-25, No, 845 (November 1979),
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Thg 1970s

The 1970 census recorded population declines in New York City and in New
York's upstate metropolitan centers. Again, the suburban areas around New York
City featured the state's greatest population growth, while the population in the
rural regions had remained stable or had undergone slight growth. As Table 1
indicates, the Assembly representation in the New York City suburbs increased from
26 to 30, while the number of Assembly districts in New York City fell from 68 to
65 and in the upstate metropolitan areas from 34 to 32. Rural areas gained one
Assembly seat. The size of the state Senate was increased from 57 to 60 districts
for the elections held between 1972 and 1980. Two of these new districts were
located in the New York City suburbs and one was created in a rural area. The
number of districts located in New York City and the upstate metropolitan areas
remained the same in the expanded Senate.

The standard of population equality was not questioned during the reapportion-
ment guided by the 1970 census, but the nature of the districting process and the
shapes of the districts still sparked controversy. A special session was convened in
December 1971 to redraw legislative district boundaries. Republicans continued to
control the Senate, and they had recaptured the Assembly majority from the
Democrats. Democratic influences in the districting process were greatest from the
party organization in New York City and were seen most prominently in Assembly
district boundaries. Republicans were concerned first about their control of the
Senate and then about efforts to check Democratic inroads in the New York City
suburbs.

These premises were reflected in the Republicans1 specific districting tactics.
The main difference in the districting of the Senate and Assembly concerned the
population size of the constituency. Pockets of party strength which could dominate
an Assembly seat could easily be divided among a number of Senate districts.
Upstate cities such as Rochester and Syracuse were Democratic areas which could
constitute the core of a Senate district or be fragmented and split up among a
number of districts. Republicans have usually advocated and generally achieved the
creation of districts which attached a portion of each Democratic city to Repub-
lican suburban areas and rural regions. The larger Senate district size allowed
Republicans to capture a greater proportion of upstate metropolitan, rural, and New
York City suburban Senate districts than Assembly districts.

In New York City, the Republicans in 1971 created Senate strongholds by
drawing lines that connected scattered pockets of Republican strength. Some of
these districts, such as the 34th District in the Bronx, were held together by only a
single lane, drawbridge, or piece of land just a few feet across. _K)/ The legal
descriptions of some districts were so intricate that they required several pages in
the legislative manual to recount. As a result of this successful 1971 Senate
apportionment, seven Senate districts in heavily Democratic New York City are
today represented by Republicans, some of them among the most prominent
legislators in the state; on the other hand, there are only eight Republicans cc
representing New York City in the Assembly, which is two and one-half times as £
large as the Senate. In the suburban areas around New York City, the pockets of ^
Democratic strength were too significant in 1971 to be prevented from electing uj
Democratic legislators; where possible, Republican cartographers placed Demo-
cratic incumbents from adjacent areas in the same district in order to force primary
runoffs and create a Republican opportunity to gain a seat. £
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Some legislative Democrats have been more concerned about continuing their
domination of party organizations in New York City than about the fate of Assembly
Democrats from the suburbs or the future emergence of Democrats from upstate
Senate districts. They have minimized the disruption in their own strongholds at the
expense of Democrats elsewhere. In the special session in December 1971, some
Democratic county chairmen and legislators joined with Republicans to pass the
reapportionment legislation by a margin of 33 to 16 in the Senate and 93 to 52 in the
Assembly.JJ/ Seven Democrats in the Senate and 22 in the Assembly voted for the
Republican plan despite a plea from the Democratic Assembly leader to demon-
strate displeasure with the plan by a partyline vote.

Some disgruntled losers in the apportionment battle decided later in December
1971 to attack the plan in the courts. They agreed to initiate a court challenge in
New York City as soon as the governor signed the redistricting bill, before a state
Supreme Court judge who would probably be a Democrat. On Monday, January 17,
1972, the Democrats learned the bill had been signed, and later that day their suit
was filed challenging the constitutionality of the plan. Unfortunately for the
Democrats, the bill had been signed on Friday, January 14, 1972, and a suit had been
filed Friday afternoon in an Albany County Court. In such a situation, the law said
that the suits had to be heard where the first suit was filed. The case was therefore
tried before a former Albany Republican leader. \2j

The plaintiffs charged that the districting plan violated the antigerry-
mandering provisions of the state constitution, which required that both Senate and
Assembly districts be in "as compact a form as practicable" and that the districts be
"of convenient and contiguous territory." The judge upheld the new districting
scheme, however, as did the state Court of Appeals when the decision was appealed.
In Schneider v. Rockefeller, 13/ the appeals court accepted the argument that a
relaxation of the state constitutional standards was required to meet the federal
constitutional standard of population equality. Even where the federal standard was
not in question, the court said:

Although we would agree that some of the challenged districts are, to say
the least, irregular in form, none are so aggravated or outrageous as would
warrant the conclusion that the Legislature has completely departed from
the constitutional standard.

The court went on to determine that the state constitution did not call for
unqualified compactness and contiguousness but required that the territory in a
district be "touching, adjoining, and connected, as distinguished from territory
separated by other territory."

In 1974, U.S. Assistant Attorney General Pottinger agreed with a complaint of
the NAACP Legal Defense Fund that the printing of state ballots in English alone
brought districting practices in Brooklyn and Manhattan under the jurisdiction of the

^ 1970 Voting Rights Act. \}\J Pottinger and a three-man district court found that
§ this constituted a literacy requirement and ordered the state to redistrict the two
^ boroughs to encourage minority representation and to compensate for the past
^ injustice of printing the ballots in English only. At a special session in May 1974, a
^ new plan was passed by votes of 91-42 in the Assembly and 39-19 in the Senate,

despite claims by many Puerto Rican politicians that the new districts hurt
them. 15/
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In response to the redistricting, several Hassidic Jewish organizations of the

Williamsburg section in Brooklyn claimed that some Hassidic neighborhoods, which
were previously located in only one or two districts, had been split up among many
districts. The organizations contended that the 1974 redistricting took place to help
certain minority groups and that they, as a minority, were also entitled to special
treatment. In United Jewish Organizations v. Carey, 16/ the U.S. Supreme Court
ruled that the Jewish groups1 complaints had no merit and that the state was
required to break up their neighborhoods in order to comply with the Voting Rights
Act.

The 1980s

The decline of central-city population recorded in the 1970 census continued
during the 1970s. The 1980 census will report the results of another decade of
shrinking population for New York City and the state's other major cities. New
York City threatened to file suit against the Census Bureau when preliminary first-
count totals indicated that the city had lost more than 800,000 people between 1970
and 1980. Census Bureau estimates prepared in 1979 projected a population loss for
New York City of approximately a half-million residents, and New York City is
claiming that the difference between the preliminary first-count numbers and the
1978 estimates represents an "undercount" of actual population. Since first-count
1980 census totals are not now available for the entire state, our discussion will be
based on the estimates of 1980 population prepared by the Census Bureau in 1979,
even though these totals may unduly inflate the population finally assigned to New
York City. J7/

The decline in New York City population in the 1970s resulted in a relative
increase in the proportion of population in the other three regions of the state. The
projected apportionment of legislative seats for the 1980s displayed in Table 1
assumes that the Assembly and the Senate will remain at their current size. If this
is the case, New York City will lose four Assembly seats and two Senate seats to the
other three divisions of the state. The changes that will occur within the divisions
of the state after the 1980 census will be almost as great as those among the
divisions. Almost all of the growth in the representation of the New York City
suburbs in the 1980s will appear in Suffolk County, as population continues to grow
in the easternmost regions of Long Island. While New York City will lose a total of
six legislative districts, this loss will come primarily from Brooklyn and the Bronx,
as the population of the other boroughs has remained more nearly stable. Upstate
urban centers have also lost population to their surrounding regions during the
decade, but the relative stability of these areas in comparison to New York City will
yield them a modest increase in legislative representation in the 1980s.

The equal-population standard is an accepted part of the districting process in
New York State, and once protests over the accuracy of the census totals fade, the
major issue in the districting process will be the future of the bipartisan gerry-
mander. A Democratic governor now serves in Albany with a Republican Senate and
a Democratic Assembly. While the governor's term continues until January 1983,
both houses of the legislature stood for election in November 1980. In that election,
Republicans and Democrats retained control of the Senate and the Assembly,
respectively, thus granting each party a veto over any unacceptable districting plan,

The demographic trends recorded in the 1980 census will place the greatest
pressure on Democratic areas, which must lose representation because of losses in
population. Furthermore, Democratic party organizations in New York City gave



their party's endorsement to three Republican state senators running for reelection
in 1980, thus diminishing the Democrats1 opportunity to capture control of the
Senate. This indicates that concerns of the Democratic party organizations in New
York City could again take precedence in the districting process over statewide
Democratic concerns.

On the other hand, renewed litigation might disrupt the patterns that have
characterized past redistricting efforts in New York State. The antigerrymandering
provisions of the state constitution could assume a renewed importance as those
party factions whose interests are not accommodated turn to the courts for redress.
Also, minority representation will be jeopardized by the census population totals,
and minority groups could again appeal to the judiciary and federal authorities to
protect their interests. The process of bipartisan gerrymandering has been
subjected to negative journalistic accounts in recent years, and whether it can last
for one more redistricting is uncertain. Perhaps the strongest argument in favor of
its continuance is that it is difficult to imagine any process yielding significantly
different results in New York's highly charged partisan atmosphere.
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NORTH CAROLINA
J. Oliver Williams

Introduction

In the redistricting of North Carolina's congressional seats and the General
Assembly in 1981, it is likely that the most controversial issues will involve
population imbalance, the contiguity of representative districts, representation for
blacks, and the statefs mixed pattern of single-member and multimember districts.

North Carolina has maintained a moderate growth rate during the past decade,
which demographers expect to exceed the growth rate of the 1960s. Hence, it is
certain that the state legislature will have to deal after the 1980 census with the
wrenching issues of reapportionment and redistricting.

After having a court-ordered redistricting plan imposed upon it in the late
sixties, the North Carolina General Assembly was able to adjust the districts for
population imbalance following the 1970 census with little public conflict and no
further legal challenge. In achieving reasonable population balance, however, the
legislature continued to utilize counties as the basis of legislative districts and
resorted to a mix of single-member and multimember districts, with some districts
utilizing numbered seat plans and others choosing representatives at large. (Where
seats are numbered, a candidate declares for a particular seat and runs only against
other candidates who have declared for the same seat.) With political jurisdictions
preserved as the basis for districting, some state legislative districts were neither
compact nor contiguous.

With the qualitative features of districting plans likely to receive more
judicial scrunity in the 1980s, North Carolina legislators will be forced to pay more
attention to the shape as well as the population of districts in the next redistricting.
If counties remain the basis for creating districts, the legislature may find it
necessary either to create a uniform system of numbered districts or to revert
totally to at-large representation within districts. The present mixed system is <r
vulnerable to challenges to its racial fairness, and since any redistricting plan is §
subject to review by the U.S. attorney general or the U.S. district court of o
Washington, D.C., by virtue of the Voting Rights Act of 1965, the legislature must 5
consider issues affecting the voting power of black citizens. O

Partisanship will be more pronounced in North Carolina redistricting in the §
1980s, although North Carolina remains largely Democratic in both its state and 2
local politics. The state is unlikely to gain another congressman, and it seems fairly
certain that attempts at partisan advantage will emerge in the redrawing of _
congressional districts as a consequence of Republican gains in the 1980 general S
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election. If there is a serious dispute between the parties during the 1981
redistricting, however, it will most likely be over the districting of the state
legislature and how that body addresses the issues of single-member and multi-
member districts and the county unit system of representation. Republicans also
increased their strength in the General Assembly in 1980.

After a brief description of the politics of redistricting in North Carolina
during the past two decades, this article will address the key issues that are likely to
have an impact on redistricting decisions in the state during the 1980s.

History of Redistricting in North Carolina

Some of the representational principles which will apply to redistricting in the
1980s were laid down in North Carolina nearly 150 years ago. The state's
constitution in 1835 established the size of the House of Representatives at 120 and
provided that the members should be elected by counties. Until the redistricting of
1971, each county was guaranteed at least one representative, and extra seats were
given to counties with the largest populations. The North Carolina Senate has 50
members, and the state constitution has mandated since 1868 that senators be
elected from districts of equal population. Districts were to be altered after each
federal census so that each would contain, as near as might be, an equal number of
constituents.

Until 1920, the North Carolina legislature faithfully applied the repre-
sentational principles of the constitution to both houses of the General Assembly
every ten years. To obtain equality in representation, both houses of the legislature
came to accept a system of single-member and multimember constitutencies
combined with at-large elections. In the early twentieth century, however, conflict
between large and small counties, combined with a fair amount of partisan
squabbling, prevented the legislature from accomplishing any redistricting or
reapportionment. No attempt to shift seats to account for population was
undertaken in the 1930s or the 1950s, and only insignificant changes occurred in the
redistricting of 19*1. Thus, North Carolina was in the situation of many other
states when, in 1964, the U.S. Supreme Court established the one person-one vote
principle in Reynolds v. Sims. The state legislature was badly malapportioned.
Guaranteeing each county a seat in the House, while having only 20 additional seats
to provide added representation for large counties (there are 100 counties in the
state), had resulted in a "minimum controlling percentage" in the House of
Representatives of 27.09. ("Minimum controlling percentage" is one of several
statistical tests courts apply to determine the extent of malapportionment in state
legislatures. As applied to North Carolina, this means that counties with only
27.09 percent of the state's population were able, theoretically, to elect a majority
of the House of Representatives.) Interestingly, however, the North Carolina Senate,
despite the fact that it had not been significantly reapportioned in 40 years, was
within 13.1 percent of an equitable minimum controlling percentage. This is an
indication that an important factor in creating imbalance in the North Carolina
legislature was the scheme of allowing each county a representative in the House.

The effort to bring the North Carolina legislature into compliance with the
one person-one vote principle was affected not only by Reynolds but also by the
issue of whether a state legislative districting plan may include a combination of
single-member and multimember districts. When the courts failed to rule out
inclusion of multimember districts (Whitcomb v. Chavis, 1970), the North Carolina
legislature in 1971 continued its traditional mixed pattern of single-member and
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multimember districts for both houses.

Unsuccessful Attempts in the 1960s
Efforts of the North Carolina legislature to comply with the equality-of-repre-

sentation requirements of the courts can be briefly described in a chronology of
events extending from 1961 to 1967. In its regular session, the 1961 General
Assembly was successful in redrawing the state's congressional districts (which had
been reduced in number from 12 to 11), and with a mere shifting of four counties the
legislature also realigned the House of Representatives. Efforts to redistrict the
Senate failed, however. In the next biennial legislative session (1963), the General
Assembly was again unable to redistrict the Senate. This failure led to the last-
minute adoption of a resolution asking the governor to call a special session to deal
with the Senate problem. In the special session convened in late 1963, rural
legislators, who had fought efforts to distribute the 50 Senate seats on a strict
population basis, conceded several seats to metropolitan counties but at the same
time proposed a constitutional amendment which would have reduced the size of the
House to 100 members (one per county) while increasing the Senate size to 70
members. This proposal was put to the voters in the form of a referendum in
January 1964, and was rejected.

When the 1965 legislature met, one year after Reynolds, electoral districts of
the North Carolina legislature were still far from compliance with the numerical
equality of population implied in the one person-one vote decision. Instead of
making further efforts to bring the legislature into line with the court's decision,
however, the 1965 General Assembly passed a resolution asking Congress to call a
constitutional convention. The purpose would be to propose an amendment to the
U.S. Constitution authorizing states to use factors other than population in
apportioning one house of a bicameral legislature.

Shortly after the 1965 legislature adjourned, Renn Drum, 3r., a young Winston-
Salem attorney, instituted a suit (Drum v. Sewell) challenging the constitutionality
of state legislative and congressional districting in North Carolina. The suit, filed in
September 1965, threw the matters of reapportionment and redistricting into a year
of adjudication which led to continuing judicial review of subsequent redistricting in
the state.

In late 1965, a U.S. district court invalidated North Carolina's Senate, House,
and congressional districting plans. The legislature was given until January 31, 1966
to enact valid plans. Finally, under court order to comply with the principle of
representative equality, in early 1966, a special session of the legislature redis-
tricted the Senate and House and revised the state's congressional districts. Only
part of the legislature's handiwork was acceptable to the courts, however. The
Senate and House plans were acceptable for the rest of the decade, but the
congressional districting plan was approved only for the 1966 elections. An interim
plan of congressional districts was devised for the 1968 and 1970 elections.

Reapportionment and Redistricting as of 1971
Thus, even after several years of struggling with court requirements and the

political divisiveness stemming both from urban-rural and regional conflicts, the
North Carolina legislature was able to obtain only interim districting plans. These
plans lasted for only two elections before new population figures from the 1970
census required repeating the redistricting process.



The 1971 legislature immediately tackled both congressional and legislative
districting. In addition to the likelihood of court review to determine compliance
with the equal-representation principle, those making efforts to reapportion and
redistrict in 1971 also confronted the certainty of review by the U.S. attorney
general or the federal district court of Washington, D.C., since 39 counties of the
state were covered by the triggering mechanism of the 1965 Voting Rights Act.
This provision required automatic review of any changes in electoral laws to
determine whether the changes involved racial discrimination.

Congressional Redistricting, 1971

The growth and shift of population revealed by the 1970 census necessitated a
considerable number of changes in North Carolina's congressional districts. The
1971 congressional districting plan (Map 1) shifted ten counties from existing
districts, but avoided the pairing of any two incumbent congressmen. Republicans,
who held three of the state's congressional seats in 1971, did not object to the plan
adopted by the legislature's Democrat-controlled redistricting committee. The most
controversial feature of the plan was the inclusion of Orange County in the 2nd
Congressional District. Orange is contiguous to Durham County; those two counties,
along with Wake County, compose the Research Triangle Region, which contains the
state's three major universities. There was considerable support for including
Orange County with Durham and Wake Counties in the *fth Congressional District.

The 1971 congressional district plan achieved substantial equalization of
population among districts—an average deviation of only 1.01 percent from the
district population norm, with a range of deviation from 1.67 percent below to
2.12 percent above the norm.
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Map 1: North Carolina Congressional Districts
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Legislative Redistricting, 1971
To deal with regional conflict among the eastern, piedmont, and western

sections of the state, the House Committee on State Legislative Districts created
two subcommittees in 1971 and directed each subcommittee to produce a plan to
district half of the state. This approach was successful in blunting the traditional
regional conflict, but several other problems arose during the House redistricting.
One concerned the question of whether the state constitutional requirement of
contiguity was met when portions of a district were connected only at a point
constituting the common corner of two counties (called "point contiguity"). Three
of the proposed House districts were held together in this way, and there was a
dispute as to the existence of any common point at all in one district (the 14th
District, Franklin and Johnston Counties).

A larger issue arose over the matter of mixing single-member and multi-
member districts with numbered and at-large seats. The plan recommended by the
committee included 10 single-member districts and 35 multimember districts, with
25 of the 35 multimember districts utilizing a seat-numbering system and the others
holding elections at large.

The initial attitude of the Senate committee on redistricting in 1971 was to
wait until it had the guidance of the U.S. Supreme Court in the Whitcomb v. Chavis
case before proceeding with its task. However, after several months of waiting, a
subcommittee headed by Senator F. O'Neil Jones developed a tentative plan. The
plan of the Jones subcommittee was sent to the Senate floor late in the session.
There was little time left for the Senate to deal with redistricting matters.
Senators from the far-western area of the state, however, were successful in
reshaping the districts in the mountain area. Two other attempts to change the
Senate committee's redistricting plan were rejected, and a final Senate redistricting
bill was adopted.

Maps 2 and 3 indicate the redistricting plans for the North Carolina House of
Representatives and the state Senate. These plans achieved the greatest degree of
population equality that the state had had in its legislative districts since the mid-
nineteenth century. In the House, each representative should have had 42,350
constituents to achieve perfect representational equality. The range of deviation
from that norm in the 1971 districts was from -10.24 percent to +8.22 percent. The
plan also created a minimum controlling percentage of 44.82 percent in the House.
In the Senate, the average population per district was 101,641. The average
deviation from this figure was 3.17 percent and the minimum controlling percentage
for the Senate was 50.45 percent.

Shortly after the House and Senate plans were adopted in 1971, the federal
courts in effect declined to disallow mixed patterns of single-member and multi- ^
member districts, and no legal challenges were made to the state's districting plans. 2
Later in 1971, however, the U.S. attorney general disapproved, as violative of the §
1965 Voting Rights Act, the numbering of seats in those senatorial and repre- ^
sentative districts that contained one or more of the counties covered under the ^
Voting Rights Act. The effect of this ruling was to prohibit seat-numbering in six ^
Senate and 16 representative districts. O

Issues in the 1980s
to

The growth and shift of population during the past decade, without question, J5



Map 2: North Carolina Senate Districts

Map 3: North Carolina Assembly Districts
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will require redrawing of North Carolina's congressional districts after the 1980
census. Courts have consistently held congressional districts to strict standards,
requiring them to be as nearly equal in population as practicable. The courts have
allowed more leeway in the drawing of state legislative districts, although the
10 percent de minimus rule (the rule specifying the maximum percentages by which
the largest and smallest district populations may deviate from the "ideal" popu-
lation) throws the burden of justifying deviations from equal representation on the
state when district populations deviate from the ideal by more than 10 percent.
North Carolina's present House districts, based on 1970 population, approach the
threshold of "burden of proof" (at 9.2 percent), but that is without taking into
account the population changes that have occurred since 1970. Senate districts are
somewhat better, at 6.8 percent.

The size of the legislature's task in 1981 will depend to a considerable extent
upon the population changes that have occurred in the past decade as shown in the
1980 census. State demographers expect the census to reveal moderate growth of
about 12 percent during the decade (compared to 11.6 percent in the 1960s). Of
greater impact on districting will be the patterns of growth that have occurred in
recent years in the state. The most rapid growth in the state has not been in
metropolitan areas, but in counties adjacent to the state's seven standard metro-
politan statistical areas (SMSAs) and in mountain and coastal resort regions. The
state's largest metropolitan areas (Charlotte, Winston-Salem, and Greensboro) have
not grown as rapidly as have smaller metropolitan counties, and in fact have not
kept pace with the overall state growth rate. The impact of this growth pattern on
redistricting efforts can be seen in the effects on the present congressional
districts. Two of the fastest-growing metropolitan areas (Fayetteville and Wilming-
ton) are located in the same congressional district (CD 7), ensuring that part of that
district will have to be removed in redistricting. Similar population imbalance
exists in CD 4, with Wake County (Raleigh) having the highest growth rate among
the large urban counties. Based on the population projections of the North Carolina
Office of Budget and Management, Table 1 shows the estimated deviation of
existing congressional districts compared with the deviation after the two most
recent apportionments (which were based on 1960 and 1970 census data).

Population growth and differing growth rates are only two factors likely to
influence North Carolina's 1981 redistricting. Point contiguity, the state's mixed
electoral patterns (single-member and multimember districts, at-large and
numbered-seat elections), the impact of the redistricting on the voting power of
blacks, and the partisan balance in state politics also are likely to emerge as issues
and affect the shape of the districts that are devised for elections in the 1980s. The
interplay of these issues may make it difficult for the legislature to devise plans
which meet the constitutional requirement to form districts without violating
county boundaries. Although the legislature will be inclined to create districts that
conform to county lines, issues of redistricting may force decision-makers to §
consider dividing local political subdivisions to create House and Senate districts. Q

Partisanship will be stronger in 1981 than in other recent years when O
redistricting was attempted. Republicans are still a distinct minority in the state, j£
but the minority party increased its strength significantly in the 1980 general ££
election. Republicans now entirely control eight of the 45 House districts and have ^
some representation in seven more. The GOP also entirely controls five of the 27
Senate districts and has representation in two additional Senate districts. Repub- ^
licans won two additional congressional districts from Democrats in 1980, giving the J



Table 1

Comparison of 1967 and 1971 Congressional
Apportionment in North Carolina with

Estimated Deviation of Existing Districts
after 1980 Census

1967 Reapportionment

Average population per district (norm)

Average deviation from norm

Range of deviation from norm

Largest to smallest ratio

1971 Reapportionment

Average population per district (norm)

Average deviation from norm

Range of deviation from norm

Largest to smallest ratio

Estimated Deviation after 1980 Census*

Estimated average population per district (norm)

Estimated average deviation from norm

Estimated range of deviation from norm

Estimated largest to smallest ratio

1.06%

-1.86% to +2.31%

1.04 to 1

462,005

1.01%

-1.67% to+2.12%

1.04 to 1

519,363

2.63%

-5.2% to +6.5%

1.14 to 1

1

O

j3E

* Based on North Carolina Population Projections (Raleigh, N.C.: Office of State
Budget and Management, 3une 1980).

GOP four of the state's 11 congressmen. More important than the number of
Republican officeholders, however, is the demonstrated electoral strength of the
Republican party in North Carolina. The size of the GOP vote in the 1980 election
no doubt will tempt the Democrat-controlled redistricting committees in the
legislature to attempt a partisan gerrymander in 1981. The concentration of
Republican voters in the western piedmont and mountain counties will make it
difficult, however, for Democrats to change the partisan balance in the 9th and 11th
Congressional Districts. Republicans have held the 9th District since 1952 and
gained the 11th in 1980. The redistricting committees may well be tempted,



however, to consider partisan advantage in redrawing the 6th Congressional District,
which the Republicans gained in 1980. Partisanship may also influence the
redistricting of House and Senate seats in the same western piedmont and mountain
counties.

Redistricting historically has not been an important issue for black political
leaders in the state, but several features of the 1981 redistricting are likely to
concern black leaders. These is the effect of at-large elections, which are used in
some House and Senate districts, on the election chances of black candidates and
the possibility of creating districts which would make the election of black
candidates more likely. For example, a congressional district which combined
Orange and Durham Counties with several rural counties that have high con-
centrations of blacks would make it likely that a black would be elected to Congress
from North Carolina.

Conclusion

After two decades of struggling with reapportionment and redistricting, the
North Carolina legislature has successfully faced up to the issue of "quantity" or one
person-one vote. In the last redistricting, House and Senate plans were brought
within the 10 percent de minimus rule, while congressional districts were finally
devised which deviated from population equality by no more than the three percent
which courts have required in numerous apportionment plans.

In the past, the state has escaped any challenges based upon issues of
"quality," despite obvious problems concerning "point contiguity" and the state's
mixed electoral patterns. While continuing to meet the challenge of one man-one
vote, the North Carolina legislature will most likely also face qualitative issues
during the next period of legislative redistricting.
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NORTH DAKOTA
Anne Ames

Legislative apportionment has been a topic of perpetual conflict in North t
Dakota since territorial days. Reapportionment has been completed only sporad- {
ically and inconsistently. Numerous litigations, contesting both malapportioned new I
districting plans and unrepresentative old plans, were heard in various courts over a I
long period of time, yet with no satisfactory solution. This situation reached a f
climax in 1975 with the U.S. Supreme Court case, Chapman v. Meiers. The Court's (
decision in the case clarified areas of uncertainty that had hampered North Dakota's I
reapportionment process for many years. f

Historical Background \

Delegates to the state's first constitutional convention met in Bismarck, North \
Dakota, from July k to August 17, 1889. Among the problems facing the delegates f
were the apportionment issues of determining basic guidelines and procedures for j
legislative apportionment and of creating the legislative districts for the first state !
election. "Debate in the convention centered (on) the issue of whether or not to (
allocate legislative seats solely and substantially on a population basis." J7 Virgil B. j
Nobel, a delegate from Bottineau, believed that each county should be assured at f
least one representative. In opposing this idea, Martin N. Johnson of Lakota said:

Is there anything fair—any justice—in a system that would give kk men in
Billings County the same representation as the 1,035 voters of Nelson
County? . . . What constitutes a state? Not area. It is men—high-minded
men—men whom (sic) their duties know. . . . In the name of justice, why is
not a man in the Red River Valley as good as a man in the Badlands? . . .
We are here to make laws for people, and not valleys, and rivers and
inanimate objects. 2/

The convention supported the philosophy of Mr. Johnson when constructing the
constitution, although the issue of equal representation was a topic of recurring

5 debate throughout later years. 1
'—* f

° I
^ The final document adopted by the convention placed the power of legislative \
O reapport ionment in the hands of the legislature, requiring tha t the "dis t r ic ts , as j
J nearly as may be, shall be equal to each other in the number of inhabitants ent i t led \
§ to representat ion." 3 / This const i tut ional provision was included in section 29 of the j
^ second ar t ic le , along with the stipulation for single-member Senate dis t r ic ts of \

compact and contiguous ter r i tory tha t respected county boundary lines. Section 35
o provided for a t - la rge elect ion of representa t ives within the senatorial d is t r ic ts , a
cJ s t a t e enumerat ion of inhabitants every ten years (al ternating with the federal



census, so that one would occur every five years), and for the legislature "at its first
regular session after each such enumeration, and also after each federal census, to
proceed to reapportion itself." 4/ The number of senators was to be no fewer than
30 and no more than 50, according to section 26. Under section 32, the number of
representatives was set at no fewer than 60 and no more than 140. After the initial
apportionment, the exact number of seats in each house was left to be determined
by the legislature itself.

The constitutional framers became aware of the complexities involved with
the actual creation of an apportionment plan when the 25-member convention
apportionment committee struggled to devise a plan based upon obsolete statistics
from the 1880 federal census and the 1885 territorial census. The final plan
encountered little debate, however, and was adopted as section 214, providing for 31
senators and 62 representatives.

This was the original foundation for apportionment in North Dakota. Under
these constitutional provisions, the legislature was able to move toward ac-
commodating the state!s booming population growth. The population was 152,652 in
1885 and 187,719 in 1890. After the 1890 census, new districts were added in both
houses and old districts were split, causing the total number of legislative seats to
increase. Areas underrepresented in the Senate were given additional House seats in
an attempt to compensate for the considerable disparities in Senate district
populations. The 1890 census showed that the Senate district populations varied
from 3,187 inhabitants in the smallest district to 10,751 in the largest. 5/

Because of the failure of the 1895 legislature to perform a state census, there
was no new apportionment until 1901, when the Senate size increased by nine seats
and the House gained 38 seats. In 1907, the size of the Senate increased from 40 to
47 seats, while the House membership decreased from 100 to 95. The Senate gained
two more seats in 1909 and the House gained eight, when an unrequired reapportion-
ment plan was enacted to accommodate county divisions and the organization of
new counties.

In 1911, the legislature enacted a reapportionment law that was to remain
almost untouched for more than 50 years (38 of the 50 districts it established did not
change in all this time). The House size was increased to 111 members. The plan
included one questionable aspect: Due to its small population (being the smallest
district, with 6,357 people), the 50th District was given statutory life only until the
end of 1914. 6/ This provision was made so that state Senator C. W. Plain of Milton,
the sitting, third-term representative from the region, would not be removed until
his four-year term had elapsed. Based on the 1910 census figures, Senate district
populations in the new plan ranged from 6,357 to 19,954.

Few districting changes were made by the 1915 legislature. The area of the <z
former 50th District in eastern Cavalier County was again made into a single Q
district, but Senate membership was kept at 49 by combining Sioux County with ^
other counties. The House had 113 members. Q

In 1921, the Nonpartisan League, dominating the Senate, and the Independents, oc
securing the House majority, were unable to reach a compromise on a reapportion- ^
ment plan. 7/ In 1923 the Independents, who had gained control of both houses,
passed a reapportionment bill that encountered much criticism. "This kind of _̂
gerrymandering is not only vile and vicious and infamous, it is absolutely con- g



temptible," one representative commented. 8/ Under the bill's provisions, Stutsman
County, which had 24,575 inhabitants, was divided into two Senate districts, while
McKenzie and Williams Counties, accounting for 27,624 people, were combined into
one district. (Needless to say, the Independents were strong in Stutsman County,
while the Nonpartisans were strong in McKenzie and Williams Counties). The bill
was vetoed by Independent Governor R. A. Nestos, who said, "A careful
investigation of the provisions of the act reveals the fact that while there have been
fair and proper changes in a few districts, the act has failed to correct inequalities
existing in other districts, and is therefore not just and equitable throughout." 9/ No
new reapportionment plan was enacted during the 1923 legislative term.

The 1925 census was the last state census to be performed. After 192.5, the
legislature refused to carry out a census, and finally, in 1961, the constitutional
provision requiring a census was repealed. In 1931, the Independents succeeded in
passing a reapportionment plan, having compromised with the Nonpartisans by
splitting McKenzie and Williams Counties and making several other slight alter-
ations in the existing plan. This new plan remained in effect until 1965. Proposed
reapportionment bills in 1941 and 1951 failed to get through the legislature because
of conflicts between rural and urban interests.

The 1960s

The impact of the movement of people from rural to urban areas was felt to a
considerable degree in North Dakota during the 1950s, even as the total state
population declined. By 1960, the smallest Senate district had only 4,698 residents,
while the largest had 46,857. Responding to pressures for a new way of handling the
apportionment problem, the legislature drafted a proposal for a constitutional
amendment and presented it to the people in 1960. "Sections 26, 29, and 35 were to
be amended in order to freeze the existing senate districts in perpetuity, assure
every county at least one representative, require the legislature to reapportion the
remaining house seats according to population after every federal decennial census,
and provide for a five-member commission to do the job if the lawmakers
failed." JJ3/ (The commission was to be composed of the Supreme Court chief
justice as chairman, the secretary of state, the attorney general, and the majority
and minority leaders of the House.) The amendment was approved in the 1960
primary election. "At that time, Senate districts varied in population from 4,698 to
46,857." JJV

The commission provided for by the new amendment went into action in 1961,
when the legislature failed to perform its reapportionment duties. The rurally
dominated commission foresaw the battle its rurally slanted plan might encounter
(the eight most populous districts, containing 35.5 percent of the state's population,
were granted only 27 percent of the House seats), and therefore waited to file its
plan until just prior to the submission deadline date in hopes of forestalling a legal

h- action. Aware of the nature of the plan, representatives of the state's infuriated
§ urban citizens appealed to the North Dakota Supreme Court for judicial inter-
g vention, but to no avail. The Court refused to take action, on the grounds that the
-£ commission had not yet formally submitted its proposal. 12/ The grievance received
£ no sympathy at the federal district court, either, ifjTbut the plan was finally
O rejected when brought before the North Dakota Supreme Court again in

1962. V±_l The apportionment plan created by the 1931 statute continued to be the
law.
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T sion's plan, the U.S. Supreme Court made its historic decision in Baker v. Carr, thus
removing all doubt as to whether the courts rightfully belonged in the "political
thicket" of redistricting. This spurred the North Dakota federal district court into
action, as the federal court mandated that the 1963 legislature must reapportion the
House seats. _L5/ While the urban faction of the legislature was in the midst of
appealing this next plan favoring rural interests in 1963, the U.S. Supreme Court

i made its next influential redistricting decision, Reynolds v. Sims. This 1964 case
? called for apportionment on a one man-one vote basis in both houses of the state
! legislatures. As a result, the North Dakota apportionment system (sections 26, 29,
j and 35 of the constitution) was held in violation of the equal protection clause by
! the federal district court; the 1931 apportionment, under which the incumbent
| legislators had been elected, was also held invalid. 16/

! The 1965 North Dakota legislature inherited the task of reapportioning both
j houses. Unfortunately, the best the legislature could do was to select and enact as
; law (without the governor's signature) the "worst plan of several considered." J7/
! The federal district court then nullified the legislature's plan _18/ and implemented
I one of its own. Described by one scholar as "a radical departure from previous

plans," the new court-ordered plan

; created five predominant (sic) urban multi-senator districts and attached
parts of 12 counties to others to form single senator districts. Based on

I the 1960 census, population per senator ranged from 11,339 to 14,214. \9j

I When the multimember Senate districts were challenged in the state Supreme Court
for allegedly violating the state constitution, multimember districts were held to be
not illegal, since section 29 of the constitution had been invalidated by federal
judical action. 20/

The 1970s

The North Dakota legislature found itself in an unusual predicament in 1971.
The Reynolds decision had invalidated the state's constitutional provisions for
redistricting, so technically there was a question as to whether the North Dakota
legislature had a responsibility to reapportion. "The Legislature, however, felt
obliged to try to reshuffle its seats in line with the 1970 census." 21/

The Republican legislators, who held 14 out of 15 Senate seats and 27 out of 30
House seats in the five urban districts, wanted to maintain use of the multimember
districts included in the court-drawn plan. The Democrats, and many rural interest
groups, favored splitting up these districts. Also contributing to the controversy in
1971 were the issues of representation for persons living on military bases and the
failure of the 1970 census tracts to follow county boundaries. Faced with these
problems, the legislature once again failed to reapportion North Dakota in 1971. jj

O
As a result of the 1971 legislature's failure to reapportion, a federal action ^

was instituted, 22) the plaintiffs claiming that the 1965 court-drawn plan no longer Q

complied with the requirements of the equal protection clause due to population J
shifts since the time it was put into effect. The federal district court responded by §
appointing a commission whose plan (the Dobson plan) continued the use of ^
multimember districts and had "substantial" population disparities. The court no
longer approved of the use of multimember districts but temporarily accepted the <*,
Dobson plan (for the 1972 election only) because there was not sufficient time to S



devise a substitute before the 1972 election. The 1973 legislature then devised a
plan that the governor vetoed, because it included five multimember senatorial
districts. The legislature overrode the governor's veto. Before the new plan could
go into effect, however, it was suspended by a referendum petition and defeated in a
special election. A constitutional amendment, creating a commission to reapportion
the state and requiring mandatory single-senator districts, was also defeated in the
special election. The 1972 Dobson plan was then permanently reinstated by the
three-judge district court. 23/

This decision was appealed to the U.S. Supreme Court on November 13, 1974 in
Chapman v. Meiers. In its 1975 ruling, the Court strengthened past decisions and
helped to provide North Dakota's legislature with redistricting guidelines for the
future. 3ustice Blackman delivered the Court's opinion:

Absent persuasive justifications, a court-ordered reapportionment plan of a
state legislature must avoid the use of multi-member districts and must
ordinarily achieve the goal of population equality with little more than de
minimus variation; if important and significant state considerations ration-
ally mandate a departure from such standards, it is the reapportioning
court's responsibility to articulate precisely why a plan of single-member
districts with minimal population variance cannot be adopted. 24/

The ruling also stressed that a court-ordered plan was expected to meet higher
standards than a state's own plan. The argument of the defendants, that the lack of
racial or political discrimination was sufficient justification for a maximum 20
percent population variance and for multisenatorial districts, was not regarded as
proper justification. The Supreme Court struck down the 1965 apportionment plan
and remanded the case back to the district court. The district court then imposed a
new reapportionment plan, which was first used in the 1976 election. The plan has
minimal population disparities and has met with little conflict.

The 1980s

The 1975 Supreme Court decision and resulting district court apportionment
plan seem to have brought stability to the apportionment picture in North Dakota.
Few grumbles over legislative apportionment have been heard since 1975. A
proposed legislative article that included an amendment regarding reapportionment
(essentially, the amendment would have written recent Supreme Court decisions into
North Dakota law) was voted down in the 1980 election.

There have been only minor population changes in the state since 1970. The
rural-to-urban migration is continuing at a slow pace, and the state's overall
population has gone up by about 35,000, from 617,000 to 652,000.

|r The North Dakota Republican party, following the national trend, gained
^ strength in the 1980 election, picking up 9 additional Senate seats (for a total of 41
§ in the 50-member body) and 23 additional House seats (for a total of 73 in the 100-
x member lower chamber).

O Since Chapman v. Meier, the reapportionment arena has remained relatively
calm in North Dakota. The future also looks serene, as the 1981 reapportionment
approaches. Having strengthened their majority status in the legislature under the

S existing plan, and with state Governor Allan Olson being a party member, the
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Republicans are bound to have the dominant influence in the creation of the new
apportionment plan. The 1981 redistricting plan of North Dakota will probably be
very similar to the existing plan and should face few obstacles to enactment.

NOTES

1. Richard Dobson, "Reapportionment Problems," North Dakota Law Review 48
(Winter 1972): 282.

2. Debates and Proceedings of the North Dakota Constitutional Convention
(Bismarck, 1889), p. 238.

3. North Dakota, Constitution (1889), art. II, sec. 29.
4. Ibid., sec. 35.
5. Dobson, "Reapportionment Problems," p. 283.
6. North Dakota Session Laws (1911), chap. 256.
7. In 1916, the Republican party split into two factions, the Nonpartisan

League and the Independent Voters1 Association. The Nonpartisans, being the more
liberal of the two, later (1956) merged with the Democratic party.

8. Journal of the House of the Eighteenth Session of the Legislative Assembly
(Bismarck, 1923), p. 1415.

9. North Dakota Session Laws (1923), chap. 541.
10. Dobson, "Reapportionment Problems," p. 285.
11. Ibid.
12. State ex rel. Aamoth v. Sathre, 110 N.W.2d 228 (N.D. 1961).
13. Lein v. Sathre, 201 F.Supp. 535 (D.N.D. 1962).
14. State ex rel. Lein v. Sathre, 113 N.W.2d 679 (N.D. 1962).
15. Lein v. Sathre, 205 F.Supp. 536 (D.N.D. 1962).
16. Paulson v. Meier, 232 F.Supp. 183 (D.N.D. 1964).
17. Brief of Applicants for Intervention in Support of Plaintiffs Return to

Defendant's Motion, filed in Docket No. 618, U.S.D.C, N.D., 1965.
18. Paulson v. Meier, 246 F.Supp. 36 (N.D. 1965).
19. Dobson, "Reapportionment Problems," p. 286.
20. State ex rel. Stockman v. Anderson, 184 N.W.2d 53 (1971).
21. Dobson, "Reapportionment Problems," p. 287.
22. Chapman v. Meier, 372 F.Supp. 363 (1972).
23. Id. at 371 (1974).
24. Chapman v. Meier, 95 S.Ct. 751 (1975).

2
o
Q

i
m
m
CM



OHIO
Kathleen L. Barber*

As Ohio approaches the 1981 reapportionment of the General Assembly,
significant changes are occurring in the growth and distribution of the state's
population. While the population of the state grew by 9.7 percent in the decade of
the sixties,^/ its estimated growth from 1970 to 1978 was only 0.9
percent.^/ Although the share of population residing in metropolitan areas
increased slightly in the seventies, from 77.7 percent to 79.7 percent of the total,
Ohio's three major cities actually lost population between 1970 and 1978.3/

Seats in the Ohio Senate and House of Representatives are fixed constitu-
tionally at 33 and 99 members, respectively, elected from single-member districts,
with each Senate district composed of three contiguous House districts. The
Apportionment Board (whose composition is described later) will be compelled in
1981 to shift some seats from urban to suburban areas. Before analyzing the
political problems anticipated in the forthcoming redistricting, however, it will be
useful to review the highlights of Ohio's past redistricting experience, which at
times has been tumultuous.

Partisan conflict has marked the history of apportionment in Ohio. The
struggle which followed the opening of the federal court system to equal-repre-
sentation claims in Baker v. Carr 4/ aligned political forces in the state along
traditional, even pre-Civil War lines. Vigorous party competition in Ohio has
followed original patterns of settlement of ethnic and social groups, cutting across
the urban/rural cleavage which dominated the rhetoric of reapportionment. The
New Deal realignment of party forces had a major impact on the Ohio political
system, particularly by polarizing the populous, industrial, Democratic northeastern
section of the state and the more conservative, Republican southern and western
counties. But even in the 1970s, pockets of strong Democratic voting persisted in
the old Virginia Military Reserve in rural southern Ohio, while populous urban areas
such as Cincinnati and Columbus sent Republican representatives to the state
capitol and to Congress.5/

Partisan conflict over apportionment reflects the closely divided character
of the Ohio electorate. In statewide voting during the period from 1962 to 1980,
Ohio voters favored three Republican and two Democratic presidential candidates,

5= chose a Republican governor four out of five times, and elected a Democratic sena-
O
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*The author wishes to thank Judith 3. Hritz for assistance in the collection of data.



tor four times out of six. The Ohio judiciary is elected on a nonpartisan ballot, but
the candidates are nominated in partisan primaries. This semipartisan system has
generally produced a Republican majority on the state Supreme Court, but Demo-
crats occasionally win control, as they did briefly in 1960-62 and again in 1978.

Historical Background

Under the original constitution of 1802, apportionment was the duty of the
state legislature. Fierce conflict between Democrats and Whigs in the General
Assembly characterized reapportionment for much of the first half of the nine-
teenth century. While population was the yardstick of representation (based on the
number of white adult males living in legally designated districts), the county was
the basic representational unit, and additional legislative seats were accorded to
urban counties as the population grew.6/

With the legislature closely divided between the parties, the Whigs, as the
minority party in Hamilton County (containing then the most populous city in the
state, Cincinnati), sought subdistricting of multimember counties with the goal of
enhancing their strength in the Assembly. Apportionment became the main issue of
the constitutional convention of 1850, which featured a majority of Democrats. In
the new constitution, adopted in 1851, the Democrats succeeded in maintaining the
county as the unit of representation, with multimember districts in populous
counties. The new constitution also removed responsibility for apportionment from
the General Assembly and created the Apportionment Board, composed of the
governor, the auditor, and the secretary of state, all separately elected officials.
The new apportionment formula was not based solely on population: The new
constitution built in an advantage for low-population districts by allowing a county
with half the ratio of representation one representative in the House; with one and
three-fourths ratio, two representatives. At three ratios and above, the advantage
ceased. Senate districts provided a lesser bias in favor of low-population counties:
There, three-fourths of a population ratio entitled a district to one senator.7/ The
practice of a more equitably apportioned upper chamber persisted until the court-
approved reapportionment of 1965, which applied standards of Reynolds v. Sims.8/

In 1851, when Ohiofs present constitution was adopted, the state was 12
percent urban, 88 percent rural. By 1900, the urban share of the population had
grown to 48 percent, with the rural maintaining a slim majority of 52 percent. U.S.
Senator Mark Hanna, the state's Republican leader, sought to protect the state
against what he perceived as the depredations of the approaching urban majority by
amending the constitution to guarantee every county one representative in the lower
house, regardless of population. The Hanna Amendment, approved by the voters in
1903, created a constitutionally mandated malapportionment in Ohio which tended
to insulate the Assembly against twentieth-century social and economic pressures.
While only 10 counties fell below the half-ratio and therefore failed to qualify for a
separate representative in the 1901 apportionment, by 1960 48 of the 88 counties
lacked the half-ratio required before 1903, and 71 counties fell below a single ratio
but still had a representative due to the Hanna Amendment.9/

The Ohio Apportionment Board faithfully reapportioned the state after every Q
decennial census from 1851 through 1961, but the partial-ratio provisions of the 5:
1851 constitution, together with the Hanna Amendment, guaranteed a continuing
rural majority in the lower house. In 1960, the state was 73.4 percent urban. Since
counties continued to be the basic unit of representation, Ohio was protected £
against gerrymandering of district lines by the three-person Apportionment Board. w



Instead, a rural and, to some degree, Republican bias was written into the state
constitution.

The Sixties

Like urban residents across the country, underrepresented voters in the cities
of Ohio sought population-based apportionment. In every session of the legislature
from 1919 to 196*, reapportionment proposals were introduced and buried in
committee. Not until the federal courts entered the "political thicket" did action
occur. The first court challenge to the Hanna Amendment and to the half-ratio
provision of the apportionment clause of the Ohio constitution was filed in 1961,
prior to the U.S. Supreme Court action in Baker v. Carr.10/

A federal district court upheld the Hanna Amendment and the half-ratio for
representation in 1963, as a typical "federal plan,"JU/ but following Reynolds, the
decision was reversed and remanded by the U.S. Supreme Court.JJ!/ The lower court
then found the Ohio apportionment provisions unconstitutional, and this decision was
affirmed by the U.S. Supreme Court._L3/ j

Several attempts were made by the legislature to submit a constitutional J
amendment to the voters to replace the now defunct apportionment provisions. The f
major issue became the question of subdistricting. In spite of election statistics [
showing evidence of significant numbers of rural Democratic and urban Republican •{
voters in Ohio, political leaders of both parties expected a Democratic advantage to j
accrue from districts of equal population. Because of Democratic success in the j
multimember districts of northeastern Ohio, Republicans—like the Whigs in the '*.
antebellum period—sought subdistricting of the urban counties to offset anticipated j
Democratic gains. \±l \

In 1965, under judicial order to reapportion before the 1966 election, the J
Republican-controlled legislature submitted a constitutional amendment to the \
voters which would have reapportioned the state and subdistricted the urban
counties into smaller multimember districts along congressional district lines. The
amendment was defeated at the polls in the May primary, largely due to opposition
from Democratic, labor, and urban interests.JL5/ The federal district court, which
had retained jurisdiction in the matter, invited any interested person or group to
submit a reapportionment plan. Although a number of plans were submitted by the
judicial deadline, the Apportionment Board stunned the state by announcing on that
day that it had reapportioned the state and that its action would be legally binding
unless overturned by the court. The board's meetings had been held secretly in
order to avoid "disturbing incumbents." 16/

Significantly, the Apportionment Board subdivided the entire state into single-
member districts for a 33-member House and a 99-member Senate. County lines
were breached to equalize population. At that time, all three members of the
Apportionment Board, headed by Governor James Rhodes, were Republicans, as was
the attorney general who would defend the board's action in court. This 1965
apportionment was attacked in the state Supreme Court both procedurally, on the
grounds that the state constitution empowered the board to act only once a decade
(following the decennial census), and substantively, on the grounds that the plan
constituted an unconstitutional Republican gerrymander.J_7/ The federal district
court permitted the 1966 election to be held under the new scheme, deferring to the
state court for a decision on the plan's validity under the Ohio constitution. In 1967,
the state Supreme Court upheld the right of the board to act in mid-decade and



rejected the claim of a partisan gerrymander. 18/

Throughout the litigation of the Ohio apportionment cases of the 1960s,
partisan forces were as visible in the courts as they had been historically in the
legislature. While it is not suggested here that the judges in the lower courts were
reaching decisions at the bidding of their parties, it is nonetheless noteworthy that a
majority of both state and federal judges who participated in the litigation voted
their party's interest in the apportionment controversy. The 1965 Republican plan
for reapportionment was ultimately validated by Republican majorities in the
federal appeals courts and the Ohio Supreme Court, despite procedural irregular-
ities. All but one of the Democratic judges dissented. 19/

The state constitution was amended by the voters in 1967 to comply with the
equal-population requirements for House and Senate seats. At the same time, the
Apportionment Board was expanded to include one person chosen by the legislative
leaders of each major party. While this expanded the board to five members, it did
not change the fact that its partisan majority would be determined by the voters
when they elected the governor, auditor, and secretary of state.20/

Two results of the 1965 reapportionment are measurable and highly signif-
icant: correction of the malapportionment of urban and rural seats, and a change in
the partisan balance in the Assembly. The first result was achieved by drawing
districts in both houses that came closer to population equality. No district
deviated from the average district population by more than 16 percent, and the
deviations bore no relationship to the urban or rural character of each district.21/
However, because partisan conflict has been more significant than the urban/rural
cleavage in shaping the behavior of the Ohio Assembly,22/ the impact of the 1965
reapportionment on party representation was viewed at the time as more important
than the planfs effect on the urban/rural balance. A significant Democratic surge in
power was expected to flow from equalized representation for urban residents, but
instead the subdistricting feature of the apportionment enabled the Republican
party to retain control of both houses of the Assembly for the remainder of the
decade.23/

One group that benefited significantly from subdistricting in Ohio was the
black electorate. Black representation in the Ohio General Assembly increased
from two to twelve members in the 1966 election because segregated housing
patterns in the major cities provided the basis for the electoral success of black
candidates in single-member districts. The three black members of the Senate and
nine black members of the House constituted 9.1 percent of each chamber,
reflecting the black proportion of the total state population.24/ Ten of the black
members elected in 1966 were Democratic; two were Republican.

Reapportionment in the Seventies

The 1970 census was not the only event to affect the 1971 reapportionment.
Even more important was the voters1 choice in 1970 of a Democratic governor and
auditor, giving the Democrats a majority of the Apportionment Board.25/ Three
factors—population decline, partisan considerations, and ethnic competition-- O
shaped the outcome of the board's work in 1971. The decline in Cleveland's 5
population required elimination of a House district in Cuyahoga County, producing
concern among Democratic incumbents about electoral security. Republicans
feared lingering Democratic resentment toward the Republican subdistricting of g
1965. **



The Apportionment Board announced its plan on September 30, 1971, with
districts drawn of virtually equal population. The greatest variance from the
average population in both House and Senate districts was less than two percent.
Republican unhappiness stemmed from the placement of Republican incumbents,
including the House speaker and several committee chairmen, in districts with other
Republicans. Two pairs of Republican senators and six pairs of Republican
representatives were forced either to run against one other, move their residences,
or retire from the Assembly. Ethnic rivalry characterized distress over the new
districts of Democratic incumbents in Cuyahoga County, including two whose
districts were combined.26/

The 1971 apportionment was quickly challenged in federal district court by a
black Democrat from Youngstown, who alleged clerical errors and the purposeful
dilution of black voting strength.^7/ The court did not take up the racial question,
but permitted the Apportionment Board to correct the clerical errors and ultimately
validated the plan.28/ Repeated Republican efforts to litigate challenges in the
Ohio Supreme Court, where Republicans held a 6-1 majority, were rebuffed by the
federal district court, which retained jurisdiction over the case. Democratic
Federal District Judge Frank J. Battisti fined two Republicans for failing to obey his
order not to litigate the issue in state court,2^/ and finally issued an injunction to
permanently restrain and enjoin further litigation in either state or federal court.30/

The election of a Republican governor in 1974 led to a renewed attack on the [
apportionment. The Apportionment Board was once more in GOP hands, and |
Governor James Rhodes hoped to shape the districts more to the advantage of
Republican candidates in time for the 1978 election.31/ Rhodes asked the federal
district court to modify the injunction to permit him to question the constitu-
tionality of the 1971 apportionment in the state courts. He argued that the U.S.
Supreme Court opinion in Mahan v. Howell 32/ changed the federal standards
sufficiently to permit application of state constitutional requirements for districting
along political subdivision boundaries.33f The governor's argument was rejected by
Judge Battisti, who found that the basic standards established in Reynolds v.
Sims 34/ were not changed by Mahan v. Howell. The Sixth Circuit Court of Appeals,
while finding that the district judge had not abused his discretion, permitted the
governor to raise the substantive issues in the forum of a three-judge federal
court.35/ The three-judge court divided along party lines. Chief Judge Battisti,
joined by Circuit Judge Anthony J. Celebrezze, Jr., both Democrats, rejected
reconsideration as unjustified either by the latest Supreme Court decisions or by
changes in estimated population distribution.36/ Republican Judge Nicholas J.
Walinski dissented, arguing that a court of equity should be able to adjust to changed
conditions and should permit litigation of the state constitutional question in the
appropriate forum, the Ohio Supreme Court. With the decade drawing to a close,
litigation was finally concluded.

In evaluating the 1971 apportionment in Ohio, it is difficult to separate the
political effect of the new district boundaries from the effects brought about by
other variables of Ohio and national politics.37/ However, the redistricting was at
least partly responsible for the turnover of the House to Democratic control in the
1972 election and the Senate in 1974.38/ A high turnover of individual members
resulted from the new districting: 59 percent of the Senate seats up for election
and 39 percent of the total House seats were captured by newcomers in 1972. The
urban/rural balance in the legislature was also changed, this time not by the drawing
of districts featuring population equality but simply by Democratic control of the
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legislature; because of the Democratic domination, leadership positions passed from
rural-oriented Republicans to urban-oriented Democrats, However, rural Ohio did
not lose all of its influence in the legislative leadership, because small-town and
rural Democrats maintained a share of leadership positions.39/ The Democratic
party maintained control of the legislature through the 1978 election, including two
sessions with veto-proof Democratic majorities in both houses.^0/ In 1980, the
Republican party recaptured the Senate and reduced the Democratic majority in the
House.

Prospects for the 1981 Reapportionment

The outcome of the 1978 state election was critical for both major parties in
Ohio, because control of the Apportionment Board was to be determined for the
1981 redistricting. The legislature elected under the new apportionment in 1982
would then redraw congressional district lines--an especially difficult task in light
of the fact that Ohio was expected to lose at least one seat in Congress after the
1980 census, and possibly two.

Secretary of State Ted W. Brown, seeking his tenth term at age 71,
emphasized the importance of his own race in 1978 because control of the Board
would determine the shape of Ohio's politics for a decade. The state could be
reapportioned, he told a reporter, "so it would be possible to elect a Republican
majority11 in the Assembly.^/ However, Brown was defeated by the Democratic
candidate, Anthony 3. Celebrezze, 3r., and control of the Board went to the
Democrats.42/ Significantly for the anticipated controversy over redistricting, the
Republicans also lost control of the state Supreme Court, which became 4-3
Democratic.

After these 1978 losses, the Ohio Republican party, joined by the Ohio Council
of Churches and the Ohio Civil Liberties Union, organized a drive to change the
Apportionment Board to a bipartisan commission which would use a mathematical
formula and computer districting to select the "best" districting proposal from plans
which anyone could submit. The new group, calling itself the Committee for Fair
and Impartial Redistricting (FAIR), summoned 150 Republican leaders from across
the state in April 1980 to organize a petition drive to gather the 285,000 signatures
needed to put the proposed constitutional amendment on the November
ballot.43/ Although the committee secured over 320,000 signatures, the proposal
was ruled off the ballot due to technical defects in the petitions.^/

Issues which will be critical in the 1981 reapportionment battle include, as
before, population equality and partisan advantage. The Ohio constitution requires
the following standards to be applied to redistricting for both houses of the
Assembly: (1) population not less than 95 percent nor more than 105 percent of the
"ratio of representation"; ^5/ (2) compactness; (3) contiguity; and (4) preference
for county boundaries or, where the other three criteria cannot be met by following
county lines, preference for the boundaries of townships, municipalities, and city
wards, in that order.46/

The grounds for litigation will probably be those claimed by Governor Rhodes o
in his attempts to upset the 1971 apportionment: that Mahan v. Howell 47/ and £
Chapman v. Meier 48/ indicate the U.S. Supreme Court's willingness to accept
greater deviations from population equality in legislative districts if the state can
explain its districting policy rationally—as, for example, by adherence to political j ;
subdivision boundaries. Such subdivision boundaries are explicitly favored in the **
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Ohio constitution, but the state constitution also permits a maximum disparity of
only 10 percent between the smallest and the largest districts, a stricter standard
than the 16.4 percent permitted by Mahan v. Howell. A conflict in application of
state standards would have to be resolved in the state Supreme Court, where
Democrats had a 5-2 majority after the 1980 election. Population standards and
partisan advantage, it is clear, are intricately intertwined in Ohio.

One issue which will not arise in 1981 is the question of subdistricting. From
the time of Ohio!s entry into the Union in 1802 until 1965, county-based apportion-
ment, with multimember districts where necessary, prevented the partisan gerry-
mander. But since 1965 single-member districts have become a fact of political life
in Ohio. Both black, urban voters and suburban Republicans have been successful in
electing representatives to their liking from the subdivided districts, and the 1965
and 1971 reapportionments showed that both parties could accommodate to this new
electoral system. In Ohio, rather than a return to multimember districts to prevent !
a gerrymander in 1981, the out-party and allied reformers are seeking a restruc- |
tured districting institution to depoliticize the outcome of the redistricting.49/ I

I
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APPENDIX A

OHIO GENERAL ASSEMBLYa/

Percentages of Democratic Votes and Seats, 1962-80

Election
Year

1962

1964

1966

1968

1970

1972

1974

1976

1978

1980

^Calculated

HOUSE SENATEb/

%Dem. Votes %Dem. Seats %Dem. Votes %Dem. Seats0 '

52.9

58.1

46.7

32.2

50.9

53.5

56.5

57.1

55.5

from Ohio

36.8

49.6

Reapportionment I

36.7

34.3

42.4

Reapportionment II

59.6

60.6

62.6

64.6

56.6

51.3

57.6

45.6

44.0

51.0

51.0

53.9

50.0

54.0

Election Statistics, published biennially by

42.1 (39.4)

55.6 (48.5)

30.3 (30.3)

37.5 (36.4)

41.2 (39.4)

50.0 (48.5)

64.7 (63.6)

56.2 (63.6)

52.9 (54.5)

(45.4)

the secretary of
state of Ohio.

Due to staggered four-year terms, senators from odd-numbered districts and
even-numbered districts are elected in alternating state election years*

The percentages in the first column under % Dem. Seats (Senate) show the share
of seats elected in the specified year. The percentages in parentheses show the
percent Democratic seats of the total Senate after the specified election, including
holdover senators.
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OKLAHOMA
J. Allen Singleton
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The history of redistricting in Oklahoma is one of the most fascinating in any
of the states. The Oklahoma constitution, drafted and adoped in 1907, is one of the
most detailed of all state constitutions. It includes items ranging from a flash test
and specific gravity test for kerosene (Article XX) to a detailed description of the
boundaries of each of the state's 77 counties (Article XVII, Section 8).

Provisions dealing with the legislature are found in Article V. In the consti-
tution as adopted, Sections 9 through 16 of Article V dealt with the manner and
modes of apportionment. (In May 1964, State Question No. 416 repealed Sections 9-
16 and replaced them with Sections 9A, 10A, and 11A-E. Provisions of the present
sections will be described later.) Several features of the Oklahoma system were
noteworthy. The provisions for apportionment of the Senate were separate and
distinct from provisions regarding the House of Representatives. Under Section 9(a)
of the original constitution, provision was made for the election of 44 senators.
Each senatorial district was to "contain as near as may be an equal number of
inhabitants." Each of the districts was to elect one senator. It was further provided
that counties could not be divided to create districts. This all sounds clear and
precise until an ambiguous "except" is encountered: ". . . except that in the event
any county shall be entitled to three or more senators at the time of any
apportionment such additional senator or senators shall be given such county in
addition to the forty-four senators." The first legislature interpreted this provision
in such a way as to establish 33 Senate districts, 22 of which elected one senator
each and 11 of which elected two senators each. This pattern was followed in the
1919, 1937, and 1941 senatorial apportionments, the only senatorial apportionments
which occurred prior to 1962. A 1945 apportionment statute was voided by the state
Supreme Court, essentially on the grounds that the 1941 apportionment had been
based on the census and a new apportionment should not be made before there was
another census.^/ An earlier Supreme Court decision 2/ had approved an increase in
the total number of senators to 47 (3 for Tulsa County, 4 for Oklahoma County, and
40 for the remaining 75 counties), as provided in the 1941 apportionment.

The original constitutional formula for establishing representation in the
House was based on a ratio derived by dividing the state's total population by 100
(the number of seats in the House) and assigning representatives to counties based
on that ratio. The constitution allowed counties to be combined to achieve an
acceptable ratio level, but limited to seven the maximum number of representatives
allowed any one county. It was also provided that no part of one county was to be
attached to another county or part thereof to form a separate district.



A striking element of the ratio method of apportionment was the provision in
Section 10(e) for the election of additional representatives apportioned among the
legislative sessions of the decennial period. This created flotorial representation,
but no precise method for allocating seats among sessions was provided in the
constitution. This aspect of the constitutional provisions regarding apportionment,
together with the "except" portion of Section 9(a), created grounds for dispute as to
the "intent" of the drafters of the constitution.

For 40 years, an apportionment act for the House of Representatives was
passed after each decennial census (1911, 1921, 1931, 1941, and 1951). Beginning
with the 1931 apportionment, each of these apportionments gave at least one seat to >
each of the state's 77 counties, even though the populations of many counties fell
below the half-ratio prescribed for each house by Section 10(h) of the constitution.

The first court test of the apportionment process in Oklahoma came in
1944.3/ The constitution clearly provided in Section 10(j) of Article V that "an
apportionment by the Legislature shall be subject to review by the Supreme Court at
the suit of any citizen, under such rules and regulations as the Legislature may
prescribe." In its ruling, the Court held that since the legislature had not
"prescribed" any rules and regulations by which a citizen could challenge an
apportionment of the legislature, the suit had no standing. The Court also added
that the word "review" could not be interpreted so as to grant the authority to
"revise"; that is, the Court, basing its decision on the "separation of powers"
doctrine, declared itself unable to make the actual apportionment regardless of how
the legislature had apportioned itself.

After having thus been blocked by the state Supreme Court, supporters of
legislative apportionment "reform" turned to the initiative provisions of the
Oklahoma constitution. On September 20, 1960, Initiative Petition No. 266 (State
Question No. 397) was defeated almost 2 to 1 by the voters of the state (347,180
against, 189,348 for).4/ The strategy proposed by the referendum was to create a
Legislative Apportionment Commission. Such a commission was to be comprised of
the attorney general, the secretary of state, and the state treasurer. The
commission would have been charged with the responsibility for reapportioning the
legislature as soon as practicable after each decennial census. A similar initiative
was defeated in 1962.

The most apparent goal of those seeking a change in the pattern of legislative
apportionment was to win a fairer deal for urban areas in the collection of state
taxes and the allocation of state monies. Concisely put, the urban areas felt they
were providing a disproportionately larger share of state revenues than were rural
areas and receiving a significantly smaller share of state funds. For all intents and
purposes, the battle over malapportionment in Oklahoma was a classic urban vs.
rural conflict. The population of senatorial districts ranged from a low of 13,125 in
one district to a high of 346,038 in another. The average number of persons per
senator was 52,916. The population of House districts ranged from 4,589 to 46,479. ^
The average population was 18,457. 5/ S

-~ O
The Impact of Baker v. Carr 3

Because of a politically active "reapportionment movement" in Oklahoma, O
almost immediate relief was sought based on the U.S. Supreme Court decision in
the Baker v. Carr case. The U.S. Circuit Court, in Moss v. Burkhart,6/ declared that ^
the apportionment of the Oklahoma legislature was inoperative and that the <8



legislature should reapportion itself on the basis of the Baker decision. What
followed was a period of intense litigation. The legislative apportionment plan
passed during the 1963 biennial legislative session was declared unconstitutional on
the grounds that the existing population patterns of districts clearly violated the
concept of "one man-one vote." The circuit court then essentially adopted the
"Model C" plan put forward by the Bureau of Government Research of the
University of Oklahoma. In the meantime, the citizens of Oklahoma adopted State
Question 416, changing the constitutional provisions for apportioning the legislature.
Based on that action, in August 1964 the court accepted a modification of a plan
presented by the attorney general as the basis for the elections for the 1965
legislative session. The attorney general's plan was acceptable to the circuit court
because it was based on the revised constitution which the court felt was in
substantial conformity with the U.S. Constitution.7/

The legislative map of Oklahoma was significantly redrawn as a result of the
1964 reapportionment. The most obvious change was in the representation of
Oklahoma and Tulsa Counties. Rather than the 7 House members each had had
under the pre-Moss apportionment, they now had 19 and 15 representatives,
respectively. Gone, too, was the old pattern of having at least one representative
from each county. Several multicounty House districts appeared, and county
boundary lines were violated in structuring some of the new districts.

As indicated earlier, Sections 9, 10, and 11 of Article V of the Oklahoma
constitution were replaced in 1964 with new sections more in keeping with the U.S.
Supreme Court's recent apportionment decisions. The Senate was now to be elected
from 48 single-member districts, each to be as nearly equal in population as
possible. The House of Representatives was also to be elected from single-member
districts as nearly equal in population as possible. These newly created districts
numbered 101. 8/

The new Section 11A of the constitution created an Apportionment Commis-
sion that was to function within 90 days of the convening of the first regular session
of the legislature following release of the official census figures, if the legislature
had failed (or refused) to reapportion the state in that time. The commission was to
consist of three elected constitutional officers: the attorney general, the secretary
of state, and the state treasurer. Section 11B required: "Each order of Apportion-
ment rendered by the Apportionment Commission shall be in writing and shall be
filed with the Secretary of State and shall be signed by at least two (members of the
commission)." Section 11C authorized any elector to challenge any apportionment
order or law. A petition of challenge had to be filed within 60 days of the passage
of the law or filing of the apportionment order, and had to include a "proposed
apportionment more nearly in accordance with this Article." Although no con-
straints were placed on the time within which the commission had to act,
Section HE provided that any qualified elector could petition the Supreme Court to
compel the Apportionment Commission to act in a "timely" fashion. An apportion-

<c ment case had precedence over all other cases and proceedings before the state
2 Supreme Court. Section 11C also provided that if the Court were not in session at
x the time a petition of challenge was filed, it was to meet promptly to consider the
2 petition.
O

Reapportionment in the 1970s
co The legislature began its reapportionment labors in a timely fashion during the

first session following release of the 1970 census results. Each chamber quickly
CO



devised a reapportionment plan for itself, as previously agreed. The House ap-
portionment subcommittee relied upon computer programming to design districts as
nearly equal in population as possible. The result was precisely that—districts whose
populations were strikingly close to population equality. The mean variance in
population of districts above the average district size was 0.3 percent, and the mean
variance among districts below the average district size was 0.4 percent. The least
populous district was only 1.2 percent at variance with the ideal district population,
while the most populous district was only 1.0 percent at variance with the ideal
population for a district. Without a doubt, something very close to numerical
equality in district populations had been achieved for the House. As for the
senatorial districts, they came even closer to the "ideal." The maximum variance in
population from the ideal-sized Senate district was only -0.5 percent.

Nonetheless, the 1971 apportionment acts were not unchallenged. The State
House of Representatives Apportionment Act of 1971 was challenged by the
Oklahoma State Conference of Branches of the National Association for the
Advancement of Colored People. During the period from statehood until after
reapportionment in 1964, only one black legislator had been elected in Oklahoma (to
the 1908 legislative session). The four black members in the reapportioned
legislature came exclusively from metropolitan districts. The plaintiffs argued that
rather than using only gross population data, the subcommittee of the legislature
should have used data indicating the racial distribution of population in structuring
its districting plan. The U.S. district court, in dismissing the suit, applied this
principle:

Color-conscious approach to districting if designed to aid the blacks is
constitutionally permissible and if designed to harm the blacks is imper-
missible, but a color-conscious approach is never mandated.9/

Needless to say, in a state normally dominated by Democratic officeholders,
reapportionment decisions will generally favor the majority party. Normally, the
"majority" will also include a majority faction which will benefit particularly when
such decisions are made. Such was the case in the 1971 Oklahoma apportion-
ments.]^/

Redistricting in the 1980s/Conclusions

The circumstances surrounding redistricting of the Oklahoma legislature in
1981 seem to be not too different from what the situation was in 1971. Essentially,
as in 1970, the population of the metropolitan areas has proportionately increased
over that of the more rural areas of the state. Each chamber will prepare its own
plan for self-apportionment. Almost certainly, the legislature will act within the
90-day time limit. Minority ethnic factions may well seek to discover some means
through which to assure greater representation.
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OREGON
Donald G. Balmer*

History of Redistricting in the State
The original Oregon constitution, adopted in 1857, provided for a Legislative

Assembly of 16 senators and 34 representatives, with the numbers to increase, as
the population grew, to an absolute ceiling of 30 senators and 60 representatives.
Article IV, section 6 required that the Assembly reapportion itself "at the session
next following an enumeration of the inhabitants by the United States, or this
State"; this same provision of the constitution required that population be the basis
of apportionment for both houses. Counties were to be used in establishing election
districts, and adjacent counties could be joined for "Senatorial and Representative
purposes." However, as established in section 7, no county could be divided to
create a senatorial district.

Contrary to the mandate of the 1857 constitution, the Assembly did not
reapportion itself after each census, the basic pattern of noncompliance having been
fairly well established by 1907. There were periodic shifts in election districts for
both houses when the ceiling of 30 senators and 60 representatives was reached;
however, these were slight adjustments, and no effort was made to follow the
requirement that population be the basic determinant of apportionment. The result
was that urban areas were badly underrepresented. Multnomah County, containing
most of the Portland metropolitan population, had about one-third of the state's
population as early as 1910 but was represented by less than one-fourth of the
members of the Assembly, with no change after the 1910, 1920, 1930, 1940, or 1950
censuses. By 1950, two counties adjacent to Multnomah—Washington and Clacka-
mas—also had large portions of the Portland metropolitan population and, along with
Lane County (Eugene), were greatly underrepresented.

Eastern Oregon, with two-thirds of the state's area, did not increase in
population at a rate proportionate to the growth of western Oregon. The 18 eastern
counties elected almost 27 percent of each house of the Assembly in 1950, although
they contained only 16 percent of the state's population. With only about half the
population of Multnomah County, the eastern region had more representation from
1910 to 1954.

The 1949 legislative session, coming after a decade of rapid population increase

* Allan Green, Director, Legislative Research, Oregon State Legislature, contributed _
substantially to early versions of this article. R



due to wartime industrial growth, featured a bitter controversy over reapportion-
ment. Richard L. Neuberger, a state senator from Multnomah County, introduced a
bill to force periodic reapportionment on a population basis by requiring the
secretary of state to present a plan to the first session of the Assembly convening
after the results of each federal census were known. If the Assembly failed to enact
this or a similar plan, the secretary of state's plan would become law upon
adjournment. Senator Neuberger's bill, and his nationally published articles on
apportionment in the New York Times, Survey, the New Republic, and Harper's,
brought into the open the conflicts in values and interests that underlay the
reapportionment issue. In the end, however, the status quo prevailed and the
Assembly did not pass the Neuberger bill.

In 1950, an urban-based, labor-supported movement of Young Democrats and
some individual Young Republicans drafted an initiative petition to retain the
population basis for districting but to transfer reapportionment responsibilities from
the Assembly to a reapportionment commission composed of the governor, the
secretary of state, and the state treasurer, all of whom were elected on the
statewide ballot. In a move to offset rural fear of Multnomah County dominance,
the initiative provided that no single county could ever have more than one-third of
the membership of either house. The Young Republicans as an organization did not
support this initiative, and the proponents were unable to gather sufficient signa-
tures to place it on the ballot. Sufficient signatures were gained, however, for a
new plan of the Young Republicans, the Farm Bureau, and the Wheat Growers
Association. This "balanced plan" guaranteed at least one representative from each
county; with 36 counties in Oregon and a ceiling of 60 representatives mandated by
the constitution, this could have caused an imbalance between tiny Sherman County
and more urbanized counties of about 20 to 1. The Senate would have been
increased in size to 36 from 30 members, but still the population imbalance in the
Senate would have been even greater than the imbalance in the House. The
initiative, one of 18 on the 1950 ballot, was defeated by a vote of 190,992 to
215,302, with the more populous counties1 votes ensuring defeat of the proposal.

The 1950 census made evident that population disparities in the existing
legislative districts were as high as 10 to 1. Early in 1952, the Young Republicans,
the Young Democrats, and the League of Women Voters formed a committee to
devise a reapportionment initiative to make some temporary apportionment adjust- j
ments in legislative districts and to require that the Assembly reapportion itself by i
July 1 of the year following each federal census. This initiative, aimed at amending j
the state constitution, provided that if the Assembly failed to reapportion, the I
secretary of state would assume the task. To prevent only superficial reapportion- j
ment, the initiative gave the state Supreme Court original jurisdiction, on petition
of any qualified voter. With the support of major newspapers, labor, and the state
Grange, the plan was adopted by a vote of 357,550 to 194,292. j

\
The new constitutional provision was soon attacked in the state courts on the |

grounds that it would adversely affect a legislator's right to expand his district to j
«£ include an additional county, and that the new provision violated the separation of j
§ powers doctrine by giving the legislative function of reapportionment to the j
cr- executive branch (secretary of state) and the judiciary (Supreme Court review). The j
° state Supreme Court rejected these contentions. j

CM In the following session, the Assembly did not adopt an apportionment plan, j
K but it did refer to the voters a constitutional amendment permitting subdistricting |
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within large counties if the districts were contiguous and substantially equal in
population. This amendment was adopted by the voters, and the 1955 Republican-
controlled Assembly divided Multnomah County into five subdistricts for the House
rather than having all candidates run countywide. This subdistricting of Multnomah
County was probably the closest thing to a gerrymander that Oregon had seen
outside the half-century failure to reapportion. Previously, with all senators and
representatives elected at large in the county, the majority Democrats had virtually
swept the field in each election. By subdistricting Democratic Multnomah County
but not Republican Lane County, the Republican legislature decreased the Demo-
cratic delegation in the House and increased the Republican delegation. Other
partisan advantages also lurked in the movement to single-member districts. Such
contests raised campaign costs, which Republican candidates traditionally could
afford, and also forced elections on individual personalities, which again aided the
Republicans, whose candidates were usually better known in their communities than
the Democrats (who often relied on the party label for voter identification).

Rural interests continued to oppose the new constitutional provisions regarding
reapportionment; bills were introduced in 1955 and 1957 to give each county at least
one senator, but they did not pass.

The 1961 Assembly was faced with the first reapportionment under the 1952
constitutional amendment. The secretary of state supplied legislators with a
"do-it-yourself1 reapportionment kit prior to the session. The "kit" included maps
of the state identifying county boundaries, present House and Senate districts, the
old and new population figures, blank maps, and the constitutional requirements for
redistricting. An unofficial House committee from the Republican minority
presented a plan strongly favoring rural areas. In spite of the attorney general's
opinion that the Republican plan was unconstitutional, the House adopted it by a
wide margin. The Senate amended the bill to further reduce Multnomah County
representation, and the revised plan was then adopted by both houses.

Under the constitutional provisions for citizen appeal, a Multnomah County
senator filed a legal action with the state Supreme Court in behalf of three electors.
The petition claimed that urban counties were deprived of fair representation under
the Assembly's plan. A Eugene representative intervened in the case, contending
that the Assembly plan was a violation of the will of the people and would have been
rejected if there had been a willingness in the Assembly to abide by the intent of the
constitution. The court unanimously agreed with the plaintiffs. The secretary of
state, following the court's instructions, submitted a plan to the state Supreme
Court which featured greater representation for urban counties. The state Supreme
Court accepted the plan.

Opponents of the court's ruling obtained the necessary signatures for a ballot
initiative to amend the constitution again. The new amendment would have
expanded the Senate but kept its districts essentially on a population basis, while the
House would have been enlarged and the basis for its districting shifted to a
combination of population and area. After a vigorous campaign, the proposal was
defeated by a vote of 197,322 to 325,182. O

Redistricting in the 1970s §
The next requirement to reapportion in accordance with the 1952 constitu-

tional amendment faced the 1971 Assembly. Contrary to the events of 1961, when w
both houses were controlled by the same party and a plan was adopted, a divided K



Assembly could agree on no plan in 1971. The House, controlled 36-26 by the
Republicans, passed a plan on a vote that closely followed party lines. The Senate,
with a 16-to-14 Democratic majority, adopted its own plan, and the two bodies were
unable to agree. The House Republicans were promoting a single-member district
plan while the Senate Democrats insisted on electing senators at large in Multnomah
County. The Senate view, while promoted by Democrats, protected some con-
servative Democratic senators in Multnomah County who would have lost to liberals
in single-member district primaries. The different reapportionment plans remained
in conference committee upon adjournment.

With the inability of the two houses to agree on a plan, the Assembly
adjourned and the responsibility for redistricting became that of the secretary of
state.

The plan devised by the secretary of state followed political boundaries with
adjustments for population purposes. According to the secretary of state, the I
district lines were drawn after consultations with legislators, representatives of the I
media, and others interested in the subject of redistricting. The final determination j
of district boundaries, of course, remained with the secretary. Population dis- j
parities were very small in the secretary's plan, with deviations of only about two j
percent between the largest and smallest districts in both houses. i

}
The secretary's plan was controversial for a number of reasons. First, it j

created all single-member districts, whereas previous apportionments had included [
multimember subdistricts in Multnomah and Lane Counties. Second, counties were j
split to attain population balance. And third, the black population of Portland was j
divided among several districts in both houses. The plan was challenged primarily on I
the grounds that splitting counties was contrary to the Oregon constitution. The }
Supreme Court responded that single-member districts were quite acceptable and \
that, when state and federal requirements conflicted, federal requirements took j
precedence in apportionment. Although the court returned the plan to the secretary j
for technical changes, it upheld the substance of his districting scheme. ;

The final districts were drawn by a Republican secretary of state—who,
incidentally, was the leading Young Republican behind the 1952 reapportionment •
initiative. In the election that followed, Democrats gained control of the House,
with a 33-27 majority, and increased their margin in the Senate to 18-12. In the
1974 election, the Democrats made even greater gains, winning six more Senate
seats and five additional seats in the House. The Democrats maintained control of
both houses throughout the 1970s.

Redistricting in the 1980s
Almost 30 years after adoption of the constitutional amendment which pre-

scribes the responsibility and procedure for reapportionment in Oregon, the issue
remains unsettled. During the 1979 legislative session, the House passed a proposal
to amend the constitution to provide for a reapportionment commission. The

<£ commission would have been comprised of four members appointed by the presiding
<3 officers and minority leaders of each house, and a fifth member selected by the
ct- appointees. It would have been required to complete a reapportionment plan by
° August 1 in the year following the census. The House proposal was not adopted by

the Senate, however. Instead, the two houses of the Assembly passed legislation
5r establishing criteria to be used during the 1981 reapportionment. Under the 1979
K law, legislative districts, whenever practicable, must be contiguous, must be of
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equal population, must use existing geographical or political boundaries, must not
divide "communities of interest," and must have their geographical components
connected by transportation links. In addition, the law forbids the drawing of
district lines to favor political parties or incumbent legislators, or to dilute the
voting strength of language or ethnic minority groups.

Among the major issues to be confronted during the 1981 redistricting are
population deviations among districts, the compactness of districts, and the racial or
ethnic composition of district populations. There will almost certainly be strong
sentiment to relax requirements for strict population equality among districts, in
order to draw district lines that coincide with county boundaries and in order to
preserve communities of interest. It is interesting that compactness was not
included in the redistricting criteria adopted by the 1979 Assembly; some social and
economic interests, particularly those located along the coast, contend that their
community of interest is more important than the compactness of districts in that
part of the state. There are also certain racial and ethnic groups which contend
that they were unnecessarily divided by the 1971 apportionment, and which will use
the Williamsburgh case and the mandated legislative criterion regarding minorities
to insist that their members be concentrated in legislative districts.

Multnomah County, and Portland in particular, will lose a number of seats in
1981 because of shifts in population to suburban counties and other areas of the
state.

Reapportionment plans will be prepared in 1981 by the Legislative Research
Office, a nonpartisan, permanent research staff. Both houses of the Assembly will
contain Democratic majorities in 1981, but the presence of a Republican governor
will assure that any plan must obtain bipartisan support if it is to avoid a veto. The
Democratic majority will also have to take into account the fact that the secretary
of state is a Republican. The creation of a fifth Oregon seat in the United States
House of Representatives will add additional spice to the 1981 redistricting.
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PENNSYLVANIA
Sidney Wise

Over the years, Pennsylvania has confronted the same problems of incumbency
protection and rural dominance of the legislature that have characterized the
history of legislative reapportionment in most states. For example, in its Statement
of Exceptions to the 1971 reapportionment plan, the Committee of Seventy, a
Philadelphia civic group, made the charge heard many times before: "The (Legis-
lative Reapportionment) Commission has butchered Philadelphia to prepare a feast
for politicians11; the committee insisted that the commission had abandoned com-
pactness and created "weirdly shaped districts," and that it had split up neighbor-
hoods and "then cast the pieces to the incumbent legislators."^/

Historical Background

As to rural power, rural control of the legislature—and therefore of the
reapportionment machinery—was deeply rooted in all the various constitutions of
the commonwealth up until the constitution of 1968. As far back as the constitution
of 1790, each county was guaranteed one representative, while Philadelphia was
limited to four senators. These twin principles—giving each county at least one
representative and setting a limit on Philadelphia's delegation to the Senate-
persisted in the constitutions of 1838 and 1874. By 1874 Philadelphia had one
senator for every 168,000 people, while rural Fayette and Greene Counties had one
for every 69,000. 2/ Similarly, in the House, Philadelphia had one representative for
every 33,700 people, while the least-populous counties had an average of one
representative for every 12,938 people.

During the constitutional convention of 1872-73, the anti-Philadelphia tone
was strident, rural delegates insisting that cities equalled corruption and that urban
centers "were unproductive consumers of the products of rural society." The
constitution that emerged governed the commonwealth for nearly a century. It
called for legislative reapportionment after every decennial census and spoke of
compact, contiguous districts of equal population. The 1874 constitution established
a Senate of 50 from single-member districts, but prohibited any city or county from
having more than one-sixth of the total. The membership of the House was set at
approximately 200, with multimember districts allowed and each county guaranteed
at least one member. The convention of 1872-73 did discuss the possibility of
establishing a reapportionment commission to minimize what one delegate called
"the seductive, silent, efficient action of self-interest" in reapportionment, but in
the end the new constitution gave the task to the legislature. From a partisan
perspective, Democrats in 1968 could look back on the perverse craftsmanship of
that constitution and note that in the twentieth century they had enjoyed a majority
in the House only three times and had never had a Senate majority, despite the
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several landslide victories of Franklin Roosevelt in the state and the election of
Democratic Governor George M. Leader in 1954.

When the delegates to the constitutional convention of 1967-68 confronted the
several U.S. Supreme Court decisions on reapportionment, and the subsequent
decisions by Pennsylvania courts, they were compelled to reexamine the 1874
system in its entirety. By 1962, House districts ranged in population from 4,485 to
139,293, with 37.7 percent of the population able to elect a majority of the
members; the comparable Senate numbers were 51,793 to 553,154, and 33.1
percent.3/ The new convention eliminated the requirement that each county have
at least one House member; it also eliminated the system of fractional ratios, a
method of awarding additional House and Senate seats that had further aided rural
counties. Presumably as a safeguard against gerrymandering, the 1968 constitution
forbade the dividing up of any political subdivision or ward "unless absolutely
necessary." Numerous examples of how badly the legislature had coped with
reapportionment historically led to the establishment of a five-member Legislative
Reapportionment Commission. The commission was to consist of the majority and
minority leaders (or their designees) of the House and Senate and a neutral fifth
member who could not be a paid local, state, or federal government employee. If at
the end of 45 days the legislative leaders were unable to agree on a fifth member,
the appointment was to be made by the state Supreme Court. And if the
commission was unable to come up with a reapportionment plan in 90 days, the task
was given to the Court.

Again, as in most states, the existence of constitutional machinery for
reapportionment was no guarantee of legislative action, although the Pennsylvania
record was hardly the worst among the states. After a reapportionment in 1874,
there were subsequent reapportionments in 1887, 1906, and 1921. A 1937 plan was
carelessly drawn and invalidated by the courts. The House was reapportioned in
1953, but the Senate plan of the same year neglected to include one township and
the bill died. This meant that prior to 1963 the Senate had not been reapportioned
since 1906, except for minor changes in two Philadelphia districts in 1921.

A brief look at the consequences of the 1953 House plan reveals the large
policy implications of some small numbers. The 1953 plan was enacted in the House
by a vote of 106-92, one more than the constitutional majority needed.4/ All the
negative votes but one came from Democrats, the deciding vote being cast by a
hospitalized Republican who was wheeled into the chamber. The Democratic
leadership protested that the plan simply guaranteed a Republican majority.

In the five biennial sessions between 1955 and 1963, which straddled the
administrations of Democratic Governors George Leader and David Lawrence, the
Democrats enjoyed a working majority in the House only once, with the result that
the programs of the two Democratic governors were severely compromised. In the ^
1961 session, the 34 low-population (and overwhelmingly Republican) counties which §
were entitled to one seat each in the House contained only 11.2 percent of the S
state's population but controlled 16.2 percent of the seats.5/ ^

Two additional aspects of the 1953 plan merit note. Nearly half (97) of the g
House members were chosen from two-, three-, or four-member districts. It is safe Q*
to say that between 1954 and 1964, when the Pennsylvania Supreme Court
invalidated the multimember districts, only a handful of minority-party legislators ^
were elected in these districts. The districts were Republican or Democratic, K



period. In addition to maintaining a partisan status quo, the multimember system
also eased the pains of reapportioning; it is always easier to subtract a member from
a four-member district than to carve out three new districts.6/

The 1960s

The movement of population from the big cities and the explosion of suburban
populations meant that by the 1960s the 1953 plan was hurting the suburban areas
far more than it was hurting the cities. By 1960, in fact, Pittsburgh and
Philadelphia were slightly overrepresented in the House, while the four suburban
counties surrounding Philadelphia had only nine percent of the House seats even
though they contained 14 percent of the population.7/

After the 1960 census, the legislature tried and failed to enact a reapportion-
ment bill, the problem being exacerbated by a House that had a 110-100 Democratic
majority and a Senate that had 25 Democrats and 25 Republicans, Not until
Governor William Scranton called a special session in 1963 did the legislature
succeed in passing reapportionment bills. By then, the legislature was controlled by
the Republicans and was functioning under the cloud of Baker v. Carr; however,
before the state Supreme Court could act on a challenge by "taxpayers and electors"
to the new reapportionment, the U.S. Supreme Court had come down with Reynolds
v. Sims.8/ The Pennsylvania Court could then confront the inequities which were
rooted in the state's constitution, and it did.9/ In addition to noting that the 1963
plan allowed for population variances in House districts ranging from 4,485 to 81,534
and in Senate districts from 129,851 to 352,629, the Court unanimously struck down
the concept of fractional ratios, the one-House-member-per-county system, the
provisions which forbade the crossing of political boundary lines in redistricting, and
the one-sixth limitation on Senate seats per county. The Court even insisted that,
"in light of constitutional pitfalls" inherent in the multimember district system, it
would be "more prudent" for the legislature to create single-member districts.

The legislators were awed by the prospect of apportioning with a strange new
set of rules. As one legislative leader told the Associated Press, "If you thought
there was trouble last year when Republicans were cutting Democrats in redis-
tricting, imagine what will happen when Democrats are pitted against Democrats
and Republicans against Republicans. Why, it will take months."J_0/ Even that
prediction turned out to be understated, however; in 1965 a Republican Senate and a
Democratic House deadlocked, and in 1966 the Pennsylvania Supreme Court filled
the void by handing down its own reapportionment plan. JJ7 Judged by the standards
of 1980, that plan begged several problems. The Court read Reynolds v. Sims to
mean that districts had to have "substantial equality" of population, but the Court
also sought to maintain the "integrity of political subdivisions" insofar as possible.
The result was a plan where the range of deviation between the populations of the
largest and the smallest districts was 19.1 percent for the Senate and 29.3 percent
for the House. In the House, nearly one out of four districts deviated from the
"ideal" district population by more than 10 percent. In a state where the justices of

§ the Supreme Court are frequently referred to in the press and among legislators by
>̂  their partisan designations, it is worth noting that a partial dissent was submitted by 1
^ one Democrat and a dissenting opinion by another Democrat. In characteristically |
g colorful metaphors, Justice Michael A. Musmanno's dissent found the plan full of j
Q~ "marshes of inequality, swamps of incompactness, bogs of invidious discrimination |

and barren wastes of unconstitutional performance." Nevertheless, the plan did |
oo represent a large step forward. For the Senate, the smallest percentage of voters i
CN theoretically able to elect a majority was 50.1; for the House it was 47.03.
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One further action in 1967 by the state's highest court merits note, for it was

to color the Court's approach to the 1972 reapportionment plan and may be of
considerable significance to future plans. In 1967 the Supreme Court confronted a
challenge to the new councilmanic district lines which had been drawn up for
Philadelphia. The charge was that the districts had been severely gerrymandered
for partisan reasons and were neither compact nor contiguous. The Court decided
that the only issue was "substantial equality" of district population, a criterion
satisfied by the new lines, and that no other claims raised constitutional
questions. 12/

As already noted, the Pennsylvania constitution in 1968 gave the responsibility
of reapportioning to a five-member Legislative Reapportionment Commission. Once
the commisssion filed a plan, it had 30 days to receive objections from any person.
The commission could then revise the plan, which would become law unless there
was a successful appeal to the Supreme Court. 13/

The 1970s

Pennsylvania has been reapportioned only once by a commission, yet the
actions which produced the 1972 redistricting are undoubtedly illustrative of the
pattern which will take place in 1981-82 and therefore deserve attention. Unfortun-
ately, the commission's actions took place behind closed doors, and excessive
reliance must be put on sketchy press reports and on the memories of participants
who require anonymity. We do know that the two majority and the two minority
leaders were unable to agree on a fifth member to serve as chairman, and that the
Supreme Court was therefore compelled to make the appointment of the fifth
member. In the partisan atmosphere that marks the state, aides to Democratic
Governor Milton Shapp charged that the Republican members of the commission had
been hoping all along that the Court would choose the chairman, since the Court had
a 6-1 Republican majority. Ironically, however, the Court appointed Dr. A. Leo
Levin, a professor at the University of Pennsylvania Law School, and a registered
(albeit inactive) Democrat. /

The evidence suggests tha t the four partisans had l i t t le difficulty in agreeing
on most distr icts but tha t the commission meetings on many swing districts were
often acrimonious. The Levin s t ra tegy appears to have been to meet as panels of
three—himself and the two Republicans or two Democrats—and then to meet as a
commission only when he believed he had agreements tha t could be ratified. It also
appears tha t Levin did not ever want to cast a deciding ballot, a t ac t ic which
compelled the achievement of a political consensus even though it minimized the
leadership role of the chairman. While a number of civic groups and even individuals
submitted their own plans, the commission paid special a t tent ion to the ideas of
local party leaders.

There is l i t t le doubt tha t the end result was a plan tha t sought to protect §
incumbents (one Democrat ic House member appeared before the commission to 5
plead the case of a Republican colleague, insisting tha t if his colleague's district 5!
were modified too significantly it could go Democratic) while at the same t ime ^
meeting the goal of achieving distr icts of equal population. Wherever population g
changes were drast ic enough to require the near consolidation of dis tr icts , com- a
promise was reached by pitting an incumbent Democrat against an incumbent
Republican. Where reapportionments frequently encourage re t i rements , in this case &
retirements were often seized on as opportunities to facilitate reapportionment. £
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The 1972 plan was assuredly the best the state ever had. The deviation

between the largest and smallest district populations in the Senate went from 19.16
to 4.3 percent, and in the House from 30.04 to 5.45 percent. Although there were
objections to even these deviations from absolute equality, the major challenges to
the plan concerned alleged gerrymandering; i.e., the creation of strangely shaped
districts to protect incumbents. The Committee of Seventy's statement described
one district as "a leg and a foot," another as "a marvel of uncompactness, extending
almost from one end of the city to another," all of this adding up to a "misbegotten
spawn of political avarice." A chart prepared by the committee for an appeal to the
U.S. Supreme Court noted, "Except when an incumbent had already indicated he was
going to retire, or when a district was completely eliminated, each incumbent was
placed by the Reapportionment Plan in a separate district with approximately the
same type of constituency as before." 15/

The plan was upheld by the Pennsylvania Supreme Court in Specter v. Levin by
a 4-3 vote. The focus of the majority opinion was almost exclusively on the near
equality of population that had been achieved. The Court obviously sought to avoid
challenging the politically negotiated lines on any other count, holding that it would
"not adopt the illusory and undiscerning approach of rejecting a plan merely because
the geographic shapes of a few districts are not aesthetically pleasing."^/ How-
ever, all three of the dissents complained of the majority's unwillingness to deal
with the problem of "compactness," raising the possibility that a future reapportion-
ment may yet push the Pennsylvania Supreme Court further into the "political
thicket."

Since the large cities of Pennsylvania shared in the population decline suffered
by most northeastern cities between 1960 and 1970, the aggregate results of the
1972 reapportionment were easy to forecast. Philadelphia lost three House seats,
going from 37 to 34; Pittsburgh lost two, going from 11 to 9. Each city also lost one
Senate seat, Philadelphia going down to 8 seats, and Allegheny County, which is
mostly Pittsburgh, going down to 7. This meant that in the House the two cities now
held 43 of the 203 seats instead of the previous 48, and in the Senate they held only
15 of the 50 seats instead of the previous 17. Gains went to suburban areas.

There were partisan consequences of the redistricting as well. For example,
just before the 1971 reapportionment, all but three of the Philadelphia members of
the House were Democrats, while the entire Pittsburgh delegation was Democratic.
The movement of seats out of these Democratic cities and into such traditionally
Republican suburban counties as Bucks, Montgomery, and Chester was bound to
benefit the GOP.

The 1980s
The next reapportionment in Pennsylvania is likely to be good news for the

^ Republicans again. Population estimates for 1980 17/ show that of the 11 counties
2 which are regarded as traditional Democratic counties, only one (Northampton) has
5 had enough population growth in the past decade to have an impact on its
>̂  representation, and even that growth represents much less than a full House seat.
^ For eight other Democratic counties, the population growth figures are negligible.
g As for Philadelphia, it has lost at least 13 percent of its population, while Allegheny
Q. County (Pittsburgh) has lost at least 10 percent. These declines in population could

mean a loss of four House seats and at least one Senate seat for Philadelphia, with
o an additional Senate seat slipping away unless the district lines are redrawn to take
c3 in a significant number of Bucks County residents. Pittsburgh will undoubtedly lose



another House seat and another Senate seat.

The coal counties in western and north-central Pennsylvania (Cambria, Clear-
field, Indiana, Clarion, and Jefferson), also Democratic, have held their own in
population and should emerge with the same amount of representation. The largest
population gain in the state has been in suburban Bucks County, and this will lead to
another House seat and greater Senate representation for the area. Surprisingly,
however, most other suburban counties have had fairly stable populations in the past
ten years, and Delaware County, the state's second largest suburban county, has k
suffered an actual decrease in population. The growth areas of the state, it seems, |
are no longer suburban, but they are hardly the rural areas either. They are the n
"exurban" counties such as Lancaster, Lebanon, York, and Cumberland, which have 4
lots of farmers but also a considerable amount of industry and thriving metropolitan
centers. Such "exurban" counties will undoubtedly add to Republican strength in the I
House and Senate. •[

One can be certain of the accuracy of these forecasts, if only because the }
population shifts have been so marked. If the actions of the Reapportionment
Commission of 1971 are any guide, there will be significant efforts to protect °
incumbents whenever possible, but it is unlikely that the commission will have as its ;
chairman an overt partisan who will tilt consistently toward either party. ?

The situation on congressional redistricting could be somewhat different, for
the process itself is very different. While a commission will decide the boundaries ]
of state legislative districts, the full legislature continues to enact the congressional •
boundaries. Prior to the 1980 election, the Senate had 28 Democrats and 22 |
Republicans, the House had 101 Republicans, 99 Democrats, and three vacancies, i
and Governor Richard Thornburgh (elected in 1978 for a four-year term) was a |
Republican. In the wake of the 1980 election, however, it now appears that f
congressional redistricting in 1981 will be controlled by a Republican governor, |
House, and Senate. In the House, there are now 103 Republicans and 100 f
Democrats. It must be emphasized that the state constitution requires 102 votes in §
the House for the passage of any bill, reapportionment included, which in 1981 will ;l
give any two Republicans an enormous amount of leverage. The new Republican
speaker of the House has already stated to the press that any Republican
congressman who is displeased with the changes in his district's boundaries and
prevails on the state legislators in his district could upset an entire redistricting
plan.

The situation in the Senate is also complex. The Republicans gained three
seats in 1980, thus winning formal control of the Senate (25-25), because the
presiding officer is Republican Lieutenant Governor William Scranton, who is
allowed to cast a tie-breaking vote on procedural matters. However, he cannot vote
on legislative matters such as a reapportionment bill. Making for even greater <$
uncertainty in the immediate aftermath of the 1980 election was the fact that one 2
of the Republican senators, Budd Dwyer, was elected state treasurer. Fortunately S
for the GOP, Dwyerfs seat was won by another Republican in a hard-fought 1981 >i
special election. Adding still another dramatic note was the announcement on ^
November 18, 1980 that Milton Street, a newly elected black senator from Phila- g
delphia, had switched from the Democratic to the Republican party, giving the Q-
Republicans a 26-2*f majority at that time. Thus, with Senator Street joining the
Republicans and with the Dwyer seat remaining in the GOP camp, the Republicans *-
now have a clear, constitutional majority in the Senate. S



Pennsylvania's congressional delegation itself is now made up of 13 Democrats
and 12 Republicans, the GOP having gained two seats in 1980. With the likelihood of
the Republicans controlling the redistricting in 1981, attention has been focused on
the congressional districts of Philadelphia and its suburbs, where the Republicans
have several opportunities to win advantage because of the 18 percent decline in
Philadelphia's population and the special circumstances of current congressional
politics in Philadelphia. One of the city's Democratic congressmen, Raymond F.
Lederer (3rd District), was convicted in 1981 on charges growing out of the
"Abscam" investigation. In an adjacent district (the 1st), a Republican-turned-
Democrat defeated incumbent Rep. Michael "Ozzie" Myers in 1980 after Myers had
been convicted in an earlier Abscam trial. At this writing (April 1981), the House
Ethics Committee has not yet decided on what action to take in the Lederer case.
The speculation is that the shape of the redistricting in Philadelphia will be
determined in part by the action of the Ethics Committee. In suburban Delaware
County, meanwhile, incumbent Democratic Rep. Robert Edger was reelected in 1980
by about 11,000 votes in a district (the 7th) where the registration is already better
than two-to-one Republican. The speculation is that several solidly Republican
townships will be added to Edger's district in 1981, which could easily be done
without adversely affecting Republican Rep. Richard T. Schulze's hold on his district
(the 5th).

The task of congressional redistricting will be further complicated by the fact
that, once again, the state's delegation will be reduced, this time from 25 to 23
congressmen; for while the nation's population has risen by about 8.3 percent in the
past decade, Pennsylvania's has declined by at least .6 percent. This will be the
sixth consecutive census that has brought a reduction to the delegation; before 1932,
Pennsylvania held 36 seats in the Congress. As indicated previously, the most
dramatic population drops in the state's congressional districts are in Philadelphia,
where the losses range from 2 to 15.9 percent, and also in the four districts which
include parts of Pittsburgh, where the drops range from 5.4 to 16.7 percent.]^/ A
likely scenario for the next redistricting is that Philadelphia will lose one seat and .
that Pittsburgh will retain all of its seats only if one or more of them picks up j
significant population from outside Allegheny County. Even that resolution of the j
problem will likely require prolonged and intense negotiation in the legislature,
however.

Customarily, in redrawing Pennsylvania's congressional districts, congressmen
from both parties assign staff members to help draw up a preliminary plan. Here,
too, every effort is made to protect incumbents; grief over deaths and retirements
is tempered by the opportunities they offer for painless redistricting. In drawing the
new lines, demographics are also carefully considered so that the "flavor" of each
district will be maintained. Usually, the congressional delegation encounters few
difficulties in drawing up a plan and sending it to the state legislature. It is in

<£ Harrisburg that the delays and the fight for partisan advantage really take place.
2 For example, in 1941-42 a Republican Senate and a Democratic House fought so
> tenaciously that, to avoid the election of all 33 congressmen at large, the entire
j ! state became a district for one member, a situation that was remedied only after
^ the next election, when the Republicans won full control of the legislature. After
g the 1960 census, a Democratic House and a Senate that was divided 25-25 led to
°~ another stalemate, when the chairman of the Philadelphia Democratic organization,

Rep. William Green, tried unsuccessfully to retain Philadelphia's six seats by adding
<M to them population from surrounding suburban areas. Jj?/ When he signed the final
8 compromise measure, Democratic Governor David Lawrence declared that the plan



T did not meet the standards of "fairness or equity." And it did not, for the average j
new Democratic district ended up with a population that was 7.3 percent below the J
average population for a state congressional district, while the average Republican |
district had a population 4.2 percent above the state average. 20/ In 1972, the j
Democrats controlled the House, the Senate, and the governorship, yet the nego- f

tiations over congressional redistricting were so protracted that a bill was not
signed until the day before the first date for the filing of nominating papers. In this
instance, it was suburban and rural Democrats, especially in the Senate, who
rebelled at a plan that would have minimized Philadelphia's losses while costing the
Republicans three seats. The Democratic chairman of Bucks County, who was also a
state representative, circulated a memo to his colleagues in the House calling for a
bipartisan coalition to fight the "monstrous" Philadelphia plan. The compromise
that resulted resolved the loss of two seats by eliminating one Republican and one
Democratic district.

As previously noted, Pennsylvania's congressional delegation after the election
of 1980 included 13 Democrats and 12 Republicans. The closer one looks at the
crystal ball for 1981, the more unclear the picture becomes. The only certainty for
the 1981 congressional redistricting is that the Democrats have much the greater
cause for apprehension.
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RHODE ISLAND
William Leiter

Introduction
Representational mechanisms affecting suffrage and state legislative ap-

portionment have loomed large in Rhode Island's political history. The suffrage and
state legislative apportionment criteria established under the 1663 King Charles
Charter (Rhode Island's constitution from its colonial days to 1842) were vigorously
opposed in the nineteenth century as impediments to democracy. This opposition
resulted in a brief civil war (the 1841 Dorr Revolt) and led to the adoption of the
1842 constitution. The latter expanded voting rights and increased the repre-
sentation in the legislature of growing industrial areas. Still, the disproportionate
apportionment weight given to the rural areas by the new constitution, along with
the constitution's denial of the ballot to the foreign-born, helped engender Repub-
lican party and conservative ideological domination of the state from the late
nineteenth century until well into the twentieth.

The Democrats contested the Republican hegemony by wooing the labor and
immigrant votes through advocacy of fairer apportionment and—in the twentieth
century—liberal economic policies. Increasingly successful in attracting the urban
vote, the Democrats—abetted by suffrage and districting reform—have become the
dominant party in the state since the 1930s. From that time the lower house of the
Rhode Island General Assembly (the House of Representatives) has had a Demo-
cratic majority; but the upper house (the Senate) kept a GOP majority until 1958 as
a consequence of the Senate's "rotten borough" apportionment scheme. Since 1928,
only a single Republican from Rhode Island has been elected to the U.S. House of
Representatives; and in 1978, a Republican won a U.S. Senate seat in the state for
the first time in 48 years. From 1933 to the present, Republicans have acquired the
two-year term governorship only in 1958, 1962, 1964, and 1966. The GOP controls a
number of small rural towns and has done so for some time.

The reapportionment undertaken in the wake of Baker v. Carr, U Reynolds v.
Sims, 2/ and Wesberry v* Sanders 3/ augmented Democratic strength in the Rhode
Island state legislature but not in the U.S. House of Representatives. Additionally,
the legislative representation and impact of suburbia increased. However, the
general nature of Rhode Island state legislative politics was shaped long before the
1960s redistricting and is likely to remain unaffected by reapportionment in the
1980s.

The Land, the People, the Charter
The smallest of states in geographical size, Rhode Island is only 48 miles long
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and 37 miles wide. In population, the state is the thirty-ninth largest. Statistically
Rhode Island is also the most densely populated of all the states in terms of number
of people per square mile. Most of Rhode Island's 950,000 people have congregated
in the northeastern portion of the state, so that a rural environment is still
characteristic of most of the remainder of Rhode Island. Only one percent of the
working population is employed in agriculture; 42 percent are blue-collar workers
(textiles, machine tools, jewelry, silverware); 12 percent are service employees; and
45 percent may be classified as white-collar (banking, insurance, real estate).

The 1663 King Charles Charter 4/ underwrote Roger Williams1 objective flto
hold forth a lively experiment"^/ in civil government which promoted religious
liberty. Those religious dissidents who followed Williams to the Rhode Island
wilderness established an agricultural community largely inhabited by Anglo-Saxon
Protestants. Their descendants augmented the basically agricultural economy of the
colony with a maritime transport industry that trafficked in rum, molasses, and
slaves.

The Charter created a bicameral legislature with six senators elected at large.
Representatives to the lower house were elected at town meetings. Newport was
allocated six representatives; the other towns established prior to 1663 (Providence,
Warwick, and Portsmouth) had four each. Each town incorporated after 1663 was
granted two lower-house representatives.

This apportionment mechanism evoked growing criticism as Rhode Island!s
nineteenth-century industrialization (inaugurated by the opening of Samuel Slater's
water-powered cotton mill in 1793) produced considerable population growth in the
northern part of the state. Had equal population been the governing principle for
lower-house districts, there would have been one representative for each 1512 state
residents in 1840. But in three of the expanding northern cities (Providence,
Smithfield, and Cumberland) the ratio was, respectively, one delegate for 5793,
4767, and 2612 residents. In the less populous area of southern Rhode Island, the
ratio ranged from one representative for 181 people to one for 461. 6/

Suffrage under the Charter was limited by a high real property qualification,
which reduced the number of voters in the newer industrial communities sig-
nificantly. The state's leading newspaper of that time estimated in 1841 that of the
26,000 male adults in the state, only 11,293 qualified to vote. 7/

Opposition to the Charter's suffrage and districting formulas led to the
writing, in 1841, of the so-called People's Constitution by a group of dissidents. This
document provided for universal male suffrage 55/ and an apportionment scheme
more sensitive to the growing industrial areas. Under the Charter, these areas were
allotted some one-third of the lower-house seats; the People's Constitution allocated

Q two-fifths of the seats to them. 9/

3 The People's Constitution was overwhelmingly adopted in an informal, un-
— authorized referendum where anyone who declared himself an American citizen was
Q permitted to vote. In another unauthorized election, a group ran for the offices
O provided for by the People's Constitution. This group, though unopposed, declared
K itself the new Rhode Island state government. Heading this radical assemblage was

Thomas Dorr, who insisted that new governments could be popularly created and
^ that his was such a new government. Spurned by the Charter government, he
S determined to conquer by force—an effort quickly squelched after a few minor



skirmishes. The Dorr Rebellion did, however, spur the Charter government's calling
of a constitutional convention which proposed the 1842 constitution. This document,
taken together with its amendments, constitutes the present Rhode Island consti-
tution. 10/

Representation and the 18fr2 Constitution

The 1842 constitution broadened voting rights by offering the ballot to male
adults who were either owners of a "freehold" (real property valued at $134) or
payers of an annual personal property tax of at least $1. The foreign-born, however,
could vote only if they possessed a freehold, and that was difficult for the urban
foreign-born and native-born laborers to obtain. Additionally, the 1842 constitution
barred nonfreeholders (whether foreign- or native-born) from voting for the
Providence City Council. 11/

The Democratic party (in the minority at the time) worked to remove these
property qualifications as a means of appealing to urban labor. Partial success was
achieved in 1888 when the foreign freehold qualification was removed for state
elections. However, the property qualification applicable for the Providence City
Council was expanded to apply to all city council elections in the state. \2)

The Democratic party also helped liberalize the apportionment mechanism of
the 1842 constitution. The Rhode Island House of Representatives in the 1842
document was districted on the basis of population, except that each municipality
was entitled to at least one representative, and no city was allowed more than one-
sixth of the whole number of seats. JU3/ This latter provision denied Providence two
seats. \MJ A 1909 constitutional amendment L5/ kept the basic 1842 scheme but
increased the number of House seats to 100, with no city allowed more than 25
seats—a provision which raised the number of Providence representatives from 12 to
25.

The House apportionment, based largely on population, assisted the Democrats
in obtaining a majority in the lower house in 1930—a time of depression when the
urban voters massed under the Democratic economic welfare reform banner which
had long been used to entice the urban workers. _16/ This Democratic majority
remains intact today.

As noted, the disproportionate political strength given small towns was
insufficient to prevent the Rhode Island urban majority from securing a majority of
the seats in the House and filling those seats with Democrats. The Senate
apportionment scheme presented a more formidable barrier to urbanites and
Democrats, however. 17/

The Senate apportionment in the 1842 constitution was based on area, and as a
result the small rural towns were heavily favored. "The senate," article VI of the Q
Rhode Island constitution reads, "shall consist of . . . one senator from each town or ^
city in the state." Some 86 years later, the nineteenth amendment to the Rhode 3
Island constitution took population into account by permitting each city and town -
"an additional senator for each additional twenty-five thousand qualified Q
electors . . . , but no town or city shall be entitled to more than six senators." §

Rhode Island's small towns tended to vote Republican. In 1900, 18 percent of
the state's population lived in Republican towns selecting 24 of the 39 state r-
senators. In the mid-fifties, 13 of the Senate's "rotten boroughs," containing only S
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3.7 percent of the state's total population, elected almost 30 percent of the Senate.
"Rotten boroughism" was critical to the maintenance of GOP control in the Senate
long after Democrats achieved a majority in the House. W However, the post-
World War II drift of Democrats from Providence and other industrial centers to the
suburbs and small towns destroyed GOP control by 1958. JL9/

Scholars have stressed other factors—in addition to the disproportionate
weight given to small towns in the Senate apportionment—behind the GOPfs strength
in Rhode Island in the late nineteenth century and the first third of the twentieth.
The Senate's control of state patronage until the 1930s was important. Another
GOP pillar consisted of the extensive fiscal support given Republicans by business
interests. Suffrage restrictions—the worst outside of the "Old South"—were critical
for GOP control. It is to be recalled that although property qualifications were
removed for state elections in 1888, they were maintained for city council races,
enabling the Republicans to control the city councils and most city patronage. 20/

Reapportionment Since I960

The disproportionate weight given small towns in the House apportionment was
far less discriminatory than the small-town favoritism found in the Senate formula.
Nevertheless, favoritism given rural towns in the House apportionment was found to
be unacceptable by the Rhode Island Supreme Court in Sweeney v. Notte; 21/ the
Court ruled in this 1962 case that the equal protection clause of the Fourteenth
Amendment to the U.S. Constitution required that Rhode Island's state legislative
districts for the House be reasonably equal in population size. The Court declared
that the "reasonably equal" standard was violated by the favoritism afforded a
number of small towns. In these, the Court noted, the statistical weight of the
voters was many times greater than that of Rhode Island's urban voters. A classic
illustration in this connection was New Shoreham, which in 1962 had some 500
people and one representative in the House, while Providence districts had an
average population of 8761 people.

In a later advisory Opinion to the Governor, 22/ the Rhode Island Supreme
Court opined that weighted voting (assigning different numerical values to the votes
of legislators) and multimember districts were prohibited by various sections of the
Rhode Island constitution. In still another advisory Opinion to the Governor, 23/ the
Court grappled with the question of whether the 1962 Rhode Island General
Assembly (i.e., the legislature)—judicially determined to be malapportioned by
Sweeney—could engage in lawmaking. A related question was whether there could
be legislative elections in 1962 using the existing districts. The Court determined
that the legislature, though malapportioned, was sufficiently representative to carry
on its functions and hold elections, particularly since, in the Court's view, the
legislature was engaged in a good-faith effort to correct its imbalance.

Q A number of legislative commissions as well as the Rhode Island Constitutional
^ Convention (which probed the possibility of a number of constitutional reforms)
ĵ considered the issue of legislative reapportionment in the 1960s. In addition, a

- special census was conducted in Rhode Island in 1965 by the U.S. Bureau of the
Q Census, and, in time for the elections of 1966, the legislature reapportioned both
^ houses on the basis of districts of reasonably equal population as was required by the
oc 1964 U.S. Supreme Court decision in Reynolds v. Sims. 24/ The 1966 plan provided

for 100 seats in the House of Representatives and 50 Senate seats; the average
« population of a House district was 9,000, and that of a Senate district, 18,000. The
8 average deviation from these sizes was -7 percent in the House and -8 percent in the
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Senate. Under the 1966 apportionment, a majority of the House represented
49 percent of the people (in 1962 a majority represented 47 percent of the people).
A majority of the Senate came from districts incorporating 50 percent of the people
(in 1962 a majority of the Senate came from districts encompassing 18 percent of
the population). 25/

The legislature was reapportioned once again in 1974. The average population
of a House district after that reapportionment was 8,900; that of a Senate district,
17,800. The maximum deviation from the average-sized district in both houses was
17 percent. 26/

Since deviation from the population standard in the House districts was not
generally severe just prior to the 1966 reapportionment, that reapportionment did
not produce a substantial change in the House's party composition during the 1960s.
The significant change wrought by reapportionment in party composition came, as a
leading Rhode Island reapportionment analyst reported, 27/ in the Senate, where the
past favoritism afforded the small towns was especially great. The following table
shows party strength in the Rhode Island General Assembly from 1958 to 1970. 28/

Democratic % of Seats

Election House Senate

1958 74 52

1960 80 64

1962 74 60

1964 4 77 67

1966 67 72

1968 78 74

1970 76 74

Interestingly, there was a loss of Democratic strength in the House in the first
election (1966) following Rhode Island's 1966 reapportionment. Thereafter, the
House Democrats regained the numerical strength they generally experienced in the
period 1958-65. Reapportionment did help to augment Democratic strength in the
Senate by seven percent and actually contributed even more in substantive terms, in
that a number of influential, small-town, conservative Republican senators lost their
seats due to reapportionment. A primary beneficiary of the 1966 redrawing of
legislative districts was Rhode Island suburbia, which, subsequent to reapportion-
ment, received more state representation and state benefits. 29/ 2

The s t rength of the Democra t i c par ty in Rhode Island has been rooted in the
party 's populari ty among immigrants from Italy, Por tuga l , French Canada , and O
Ireland. One- thi rd of Rhode Island's population is foreign stock; t h a t is, persons °c
ei ther born abroad or who have a paren t who was. Ethnic loyalt ies remain high in
the population. Consequent ly , deference to e thnic groups remained a Democra t i c o>
stratagem. 30/ Professor Elmer E. Cornwell and his associates reported that from 8



the 1950s to 1970, there was "overall, a surprisingly close correspondence between
ethnic patterns in the state and those in the General Assembly." M/ Similarly, since
the 1950s, "by region the (legislative committee and floor) leaders have come forth
in rough proportion to population." 32/

Since the 1930s, Rhode Island's legislature, under varying degrees of Demo-
cratic control, has been liberal in economic welfare policies and conservative on
social-moral questions. In an environment of very cohesive parties and strong party
leadership, the legislature adopted among the most liberal public assistance,
unemployment insurance, and workmen's compensation programs in the country. It
has been argued that Rhode Island's welfare programs were so advanced as to make
the state unattractive to businesses seeking expansion. _33/

The state's economic liberalism was expanded in the wake of the 1960s
reapportionment. Expenditures for health, education, and welfare programs have
increased dramatically since that time. In particular, new highways have been built
to aid the suburban commuter. Among other things, public health undertakings,
including sanitation and environmental projects, have been financed by the state to
assist the growing suburban communities. 34/

Such economic activism appears to have helped augment Democratic strength
in the House and the Senate. By 1980, Democrats held 84 percent of the House
seats and 90 percent of the seats in the Senate. 35/

Democratic strength has probably been increased, too, by Democratic willing-
ness to take a pro-business stance to try to mitigate the recession which befell the
state when the U.S. Navy closed many of its Rhode Island operations in 1972. To
attract more businesses to Rhode Island, certain sales taxes on equipment were
eliminated. Moreover, the legislature voted to phase out the tax on business
inventories. 36/

It is not expected that the reapportionment of the 1980s will undercut the
existing emphasis in Rhode Island districting on population equality and in Rhode
Island Democratic politics on ethnicity. What is expected, however, is that suburban
representation will continue to increase, since the outflow of population from
Providence has continued throughout the 1970s. 37/

Apportionment patterns in the city councils of Rhode Island were unaffected
by the 1960s reapportionment, and major change in this area is not anticipated for
the 1980s. 38/

Rhode Island has had two congressional districts since 1910. Between 1928 and
1980, Democrats filled both offices. In 1980, a Republican won a House seat.

^ To conform with the U.S. Supreme Court's ruling in Wesberry v. Sanders 39/ (a
jj ruling requiring congressional districts of reasonably equal population), the Rhode
-- Island General Assembly shifted the congressional district lines when it was
Q determined that the second district contained 93,000 more people than the first.
§ This reapportionment (the first in 40 years) was accomplished in 1972 and used the
^ 1970 census figures. The districts created in 1972 were virtually equal in population

size. 40/
o
CM Rhode Island will not lose a congressional district in the wake of the 1980
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census. 4J7 Nor is it believed that the district lines will need to be shifted. 42/
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SOUTH CAROLINA
Robert H. Stoudemire

At the time the Reynolds v. Sims case was decided, representation in the
South Carolina General Assembly was governed by the 1895 constitution. 1/ This
constitution provided that each county would be an election district, that regardless
of size each of the 46 counties would have one senator elected for a four-year term,
that the House of Representatives would have 124 members with each county being
assigned one and then the remaining 78 being allocated on the basis of population,
that House seats would be reapportioned after each U.S. census, and that the term
of office for House members would be two years.

Provisions of earlier constitutions, of course, influenced the stipulations of the
1895 constitution. For example, the 1790 constitution provided that the House have
124 members, that the members of both legislative chambers be popularly elected,
that a census be taken every ten years, and that representation be based on a
combination of population and taxes paid. The 1868 constitution required that
representation in the House be based solely on population, that the county be the
election district, and that each county have one senator except that Charleston was
to have two. The constitutions preceding the present one actually specified the
number of legislators granted to each district, except that beginning in 1809 the
House had to reapportion itself after each census.

Until the adoption of the 1895 constitution, there was a constant struggle
between the aristocratic "low state" (Charleston and the surrounding areas) and the
"upstate" over representation. The low country had the rich plantations and
resources, but the upstate had more people. While the upstate made significant
gains, over the years the low state—especially Charleston—maintained an advantage
in the legislature. While there are still some divisional battles over representation
between the upstate and the low state, the major differences since 1900 have been
between the large counties and the small counties. This has been especially true in
the Senate, where each county traditionally had equal representation. For example, <
the Senate on several occasions refused to go along with the House in calling a §
constitutional convention. Senators also demanded that, in exchange for their O
support of House reapportionment plans, the House agree to allocate state funds to <x,
the counties on the basis of the last census. Furthermore, in the 1960s the members ^
of the upper house drew up Senate apportionment plans that clearly favored the K
small counties. O

Prior to 1960, there were no major court cases on legislative apportionment in
South Carolina, nor movements to reallocate Senate seats on some basis other than co
one for each county. Ever since the early 1800s, however, the General Assembly S



had faithfully reapportioned the House of Representatives following each census.
Until Reynolds v. Sims, then, counties served as the districts in South Carolina for
both representatives and senators.

Reynolds v. Sims and the 1960s

The South Carolina House of Representatives was reapportioned in 1961 using
the method provided in the state constitution whereby each county was granted at
least one House seat. Thirteen counties lost one member each in this reapportion-
ment, with the state's four largest counties in population gaining eight seats.
According to a study done for the National Municipal League, the 1961 reapportion-
ment gave South Carolina the most representative lower house in the country. Fifty
percent of the House membership represented about 46 percent of the population.
Based on the state's total population and the total size of the House, each member
should have represented 19,214 people (the ideal constituency size). Unfortunately,
despite the overall representativeness of the House, there were great variations in
representation among the populations of the counties. Twenty-three counties were
overrepresented, while an equal number were underrepresented. McCormick
County, with a population of only 8,629 and one representative, was overrepresented
by 54.8 percent. Clarendon County, with one representative for 29,490 people, was
underrepresented by 53.9 percent. Three other counties were in about the same
situation as Clarendon. The four largest counties, however, having a total of 40
members, came close to the ideal in population-per-rnember.

The 1961 House apportionment was not challenged in the federal district court
until 1966, in the case of Mungo v. McNair. Michael 3. Mungo was a private citizen
who thought the House apportionment was unfair to a number of counties. He
argued that giving each county at least one member was contrary to the federal
constitution and that counties should no longer be the election districts in South
Carolina. The three-member federal court decided that the apportionment was
constitutional and fair when considered as a whole. It found that single-member
counties has 13.80 percent of the population and 13.70 percent of the members, that
the two-member counties represented 25.25 percent of the population and had 25.80
percent of the House seats, and that similar parallels could be cited for counties
having three, four, five, or more House members. Furthermore, the district court
reasoned that it was essential to keep each county intact since the legislators of
each county were responsible for enacting the county budgets and for selecting a
number of local officials. Once the Mungo case was decided, there were no further
court challenges to the apportionment of the South Carolina House until after the
1970 census.

After the 1960 census, the state continued the practice of electing one senator
per county regardless of population. The census revealed a population variance of

<z 401.1 percent between the largest Senate district (county) and the smallest. Thirty-
^ three counties had 39.1 percent of the people but accounted for 71.7 percent of the
O Senate seats. After the Reynolds decision, these large disparities caused a great
<z deal of criticism from the public at large, the members of the House of Repre-
^ sentatives, and the senators from the large counties. A Senate reapportionment
i- committee was created in early 1965, but no action was taken until a three-judge
O federal court ruled that the Senate must be reapportioned on a population basis and
00 that the reapportionment must be completed by early 1966 so that the entire Senate

could stand for reelection under the new plan in the fall of 1966. 2/

e3 During a special session of the General Assembly in 1966, the Senate and the



T House had a great deal of difficulty in agreeing on a Senate redistricting plan.
Finally, an act was passed creating a 50-member Senate to be elected from 27
districts. The number of senators per district ranged from one in the least populous
districts to four in the most populous districts. Count'es were kept intact. Only
five of the 27 districts varied from the population-per-member ideal by more than
15 percent.

The federal district court found a number of defects with the new Senate plan;
the judges questioned the constitutionality of increasing the total Senate member-
ship from 46 to 50 and the variations in population per member in many of the
districts. Because of these questionable aspects, the court permitted the plan to be
used for the 1966 election only, and ordered a new one to be developed thereafter
which did not give continued dominance of the Senate to the small counties.

In the meantime, the South Carolina Supreme Court ruled that the state
constitution limited the membership of the Senate to 46. A new apportionment act
was therefore passed in 1967, allocating 46 Senate seats among 20 districts.
Counties were again kept intact, but still only one district varied from the ideal
population per senator by more than 10 percent. Efforts were made in the 1967 plan
to place senior senators in districts where their reelection would be almost assured.

The 1970 Census and Apportionment

The 1970 census revealed that, ideally, each House member should represent
20,891 people and each senator 56,316. Only seven seats had to be moved from one
county to another in the House, as compared to 13 in 1960. Population growth was
most apparent in the Charleston and Columbia metropolitan areas.

In 1971 the House was reapportioned as usual, following the old pattern of
granting each county at least one member. In the ten years since the 1961
reapportionment, the Republican party had come into its own in South Carolina,
winning a number of seats in the General Assembly, electing a U.S. senator and a
congressman, and carrying the state for the Republican presidential candidates in
both 1964 and 1968. Also during this period, blacks had become more politically
active in the state, electing some local officials and also electing in 1970 South
Carolina's first three black legislators since Reconstruction. The Republicans and
the NAACP joined hands in testing the 1971 reapportionment of the House, with
both interested parties demanding that single-member districts be established
without regard for county lines. The GOP and the NAACP felt that single-member
districts would strengthen their power and permit the election of more black
legislators and more Republicans. So a case was brought before a three-member
federal district court, which found the 1971 reapportionment act to be consti-
tutional. 3j This decision was appealed, and the U.S. Supreme Court reversed and
remanded the case to the U.S. district court. Following the decision of the <*
Supreme Court, the South Carolina General Assembly in 1973 created 124 single- ^
member districts for the House of Representatives, stressing in the process O
population equality rather than protection of incumbents. In the new plan, the ^
average deviation from the population ideal was only 2.67 percent. None of the new ^
districts was an obvious gerrymander, although there is some evidence that a few K
were drawn to aid the Democrats and the whites. O

In 1971, the Senate passed a reapportionment plan similar to the one approved
in 1967. This plan, however, failed to meet the approval of the U.S. Justice «
Department, whose acceptance was required under the 1965 Voting Rights Act. In S



April 1972, the three-judge federal district court rejected two different plans that
had been submitted for the Senate, finding that the population variances in both
were too great to meet the present standards and that each unfairly aimed to
protect the seats of incumbent senators. 4/ The court then returned the Senate
reapportionment problem to the General Assembly, giving it 30 days to enact an
acceptable plan. Again, two plans were submitted, and this time one was accepted
by the court. The Justice Department went along with the court's judgment. The
1972 act created 16 senatorial districts electing a total of 46 senators. The average
percentage of deviation from the population-per-senator ideal in the 16 districts was
1.95.

The NAACP did file a case before the district court (Simpkins v. Gressette)
which challenged the 1972 Senate plan as being discriminatory against blacks. The
case was withdrawn in the spring of 1981, however, since the 1980 census data was
about to be released and a new Senate plan prepared.

Effects of the Reapportionment

The reapportionment acts since the 1960s have had a noticeable effect on
state and local government in South Carolina. Mastery of local government has
been returned to the localities, and counties are now controlled by county councils
rather than by members of the General Assembly. Both counties and municipalities
have been granted broad power under the Local Government Act of 1975. The
House of Representatives has become more independent of the Senate, as demon-
strated by the strong opposition it showed to some provisions of the various Senate
reapportionment acts. Single-member districts in the House have facilitated the
election of blacks and women. There has been a noticeable reduction in the number
of lawyers serving in the House. Reapportionment activities have also renewed
citizens' interest in the legislative process. State social programs have been
expanded by the new legislature, and such programs receive better financial support
than in the past.

Congressional Districts

Since 1930, South Carolina has had six congressional seats. The 1930 district
boundaries were still in effect in 1960. The 1960 census, however, showed that
there were serious population variations among the six districts—the largest having
531,555 people and the smallest 272,220. Despite such great variations, the General
Assembly failed to act on the redistricting question until 1963. In that year it
moved one county from one district to another, but this did very little to help. A
proposal was made to shift two large counties from overpopulated to underpopulated
districts, but no such action was taken because the political opposition was too
great.

^ In 1965, Michael 3. Mungo filed suit in federal court challenging the apportion-
O ment of South Carolina's congressional districts. Mungo's suit did cause the General
<z Assembly to act. In May 1966, the legislature approved the transfer of two large
° counties to new districts. This caused the state's most populous district to be
E underrepresented by only 6.1 percent and the smallest to be overrepresented by 5.4
Q percent. No further action was taken until after the 1970 census,
co

The 1970 census showed significant shifts in the South Carolina population, and
<o a difference in the populations of the largest and the smallest congressional districts
S in excess of 24 percent. After long debate in the legislature a redistricting bill was



passed on the last day of the 1971 legislative session. Three counties were shifted,
causing the largest district to be underrepresented by 3.4 percent and the smallest
to be overrepresented by 4.8 percent. This districting plan remains in effect today
and has not been tested in the courts, although the maximum population variation of
8.2 percent is probably too great, based on cases decided by the U.S. Supreme Court
since 1973.

The 1980s

Preliminary census figures indicate that South Carolina now has a population
of more than three million, which means that each House member should represent
about 24,000 people and each senator about 66,000. Major growth areas are in two
counties of the metropolitan Charleston area (Berkeley and Dorchester), two other
coastal counties (Beaufort and Horry), Lexington County (adjoining Columbia), and
Pickens County (a part of metropolitan Greenville). Population in most of the large
counties has increased at a proportionately faster rate than in the small counties.
Consequently, there may be a sharp division in 1981 between the small and large
counties over reapportionment of the Senate and the congressional districts.
Reapportionment of the House, with its 124 single-member districts, is not expected
to cause serious problems, although the small counties will lose members and the
geographical size of the rural districts will have to be increased to take in
population.

There will be a very strong movement in 1981 to establish single-member
districts for the Senate, crossing county lines where necessary. Single-member
districts will be supported by blacks, Republicans, and legislators from South
Carolina's large counties. Blacks are especially interested, since no blacks at all
were elected to the Senate in 1980. Already a suit has been filed requesting the
federal courts to require the Senate to establish single-member districts. Having
single-member districts in the Senate may be strongly opposed, however, by the
senior members of the upper house. Currently, most of them are elected from safe
districts encompassing small rural counties.

Given the considerable growth in several of the large counties, it will be
necessary in 1981 to redraw South Carolina's six congressional districts. In
congressional redistricting, there may be a sharp division between the Republicans
and Democrats, since four of the six seats are now filled by Republicans but the
Democrats still dominate the legislature. Also, the apportionment of the metro-
politan areas may cause a problem. At present, each metropolitan area is wholly
contained in one district. There is, however, considerable support among blacks and
Republicans for dividing these areas when a new apportionment plan is adopted. The
22 Republicans and 15 blacks in the legislature may well work as a group in
developing reapportionment plans in 1981. The present governor, Richard W. Riley,
is likely to lend his support to speedy reapportionment of both the legislative and ^
congressional seats following release of the official census data. He is a realist and ^
will probably support reapportionment plans which will meet the requirements of the oc
federal court. Q

NOTES O

1. The best source of information on reapportionment and redistricting in „
South Carolina is George Michael Briggs, "South Carolina Reapportionment, 1776- S



1978" (M.A. thesis, University of South Carolina, 1978). The present essay is based
to a considerable extent on Briggs's work.

2. O'Shields v. McNair, 254 F.Supp. 708 (1966).
3. Stevenson v. West, unpub. U.S. district court opinion.
4. Twiggs v. West, Civil No. 71-1106 (U.S.D.C, S.C., 1972).
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SOUTH DAKOTA
Alan L. Clem

Before the "reapportionment revolution" signaled by Baker v. Carr in 1962,
South Dakota's legislature was not severely malapportioned, although the state!s two
largest counties, Minnehaha (containing Sioux Falls) and Pennington (containing
Rapid City), were underrepresented in the upper chamber. The main effect of the
reapportionment act of 1965 was to equalize the population-per-member ratios of
the districts of both chambers. The 1965 reapportionment did not significantly
affect Republican control of the legislature, however, because the GOP was strong
in both of the state's two largest counties.

The 1971 reapportionment made slight adjustments in the number of legis-
lative seats, so that for every senator there would be two representatives.
Previously, there had been 35 senators and 75 representatives; subsequently, there
were to be 35 senators and 70 representatives. This new arrangement allowed the
legislature the luxury of having to work out only one districting system, with each
legislative district electing twice as many representatives as senators. The three
most populous counties became multimember districts with respect to repre-
sentation in both chambers; Minnehaha County was assigned five senators and ten
representatives, Pennington County three senators and six representatives, and
Brown County (Aberdeen) two senators and four representatives. As a result of the
1971 redistricting, all representative districts and a good number of senatorial
districts are multimember districts, which has caused considerable distortion in the
partisan composition of the large-county delegations, where small countywide
pluralities usually produce overwhelming and unrepresentative majorities in the
county legislative delegation for the party with the most votes. In Minnehaha
County, for instance, each voter may vote for ten candidates for representative and
five candidates for senator. There may be a move in the 1981 reapportionment
deliberations to establish single-member districts throughout the state for both
chambers.

In the past, the rivalry between the eastern portion of the state and the
western portion has usually been more important than partisan considerations in
legislative districting decisions in the state legislature. This was due in part to the
dominance of the Republican party in state politics, which made for a lesser degree
of party rivalry than might otherwise have been the case. There has been some
rural reluctance to grant equity to Sioux Falls, the state's largest city and
commercial and media center, although of course Sioux Falls has never had the
population to dominate the state the way Denver dominates Colorado, Chicago
dominates Illinois, or the Twin Cities dominate Minnesota.

O



The legislature itself is the districting agency in South Dakota. The stated
constitution provides (Article III, section 5) that if the legislature fails to enact a
reapportionment law in the year following the release of decennial federal census
data, then reapportionment is to be accomplished by an ad hoc group consisting of
the governor, the superintendent of public instruction, the presiding judge of the
state Supreme Court, the attorney general, and the secretary of state. This group
must determine the new legislative districting system within 30 days of the
adjournment of the legislative session (in 1981), and the results are to be proclaimed
by the governor. The state's Constitutional Revision Commission (a group that
recommended several constitutional changes; some were adopted, others rejected by
the voters) proposed several years ago that the ad hoc group mentioned above be
displaced by the Supreme Court. This provision was included in a proposed
amendment to the constitution's legislative article, but the amendment failed to be
approved by the voters in the 1970s. The idea of using the Supreme Court as the
state's districting agency is still being discussed by a number of prominent South
Dakotans as a simpler and perhaps less "political11 method of performing a legislative
redistricting in the event that the legislature itself fails to act in 1981.

Stable population has been a condition of South Dakota life ever since the
1930s. The population revealed by the 1980 census is expected to be very close to
the population credited to the state 50 years ago. One consequence of this is
declining political power. The state lost one of its three U.S. representatives
following the 1930 census, and it is expected to lose another seat in the wake of the
1980 census, so that in 1982 the state will be electing only one representative for
the first time since statehood. South Dakota has experienced considerable out-
migration. Population shifts within the state have favored urban centers (especially,
in recent years, those with governmental or educational establishments).

Given the Republican dominance in state politics from the mid-'30s to the
mid-'50s (in one session, there were only three Democrats in the entire legislature),
there was little concern about partisan gerrymandering, though the occasional use of
multicounty, multimember arrangements, sometimes spiced with flotorial seats (one
county electing one representative by itself, and also electing a second repre-
sentative in conjunction with a neighboring county), does suggest that there may
have been attempts to rig a few of the seats. For example, the state's three largest
counties (Minnehaha, Pennington, and Brown) all served as multimember districts, in
which the Republican majority often elected all legislators from the county. There
is little wonder, then, that the Democrats opposed retention of the multimember
districts.

In several legislative sessions of the 1970s, during Governor Kneip's eight years
in the chief executive's chair, the South Dakota legislature was closely divided
between Republicans and Democrats. Another indication of the more intense

2 partisan competition in the state in recent years is the fact that the number of
O registered Democrats is now very close to the number of registered Republicans.
<z The state Democratic party is, predictably, more liberal than the Republican party,
Q which shows signs of becoming more conservative than it has been traditionally.
F—•»

Q The 1980 election was especially crucial because the new legislature will draw
^ the boundaries for state legislative districts for the 1980s. The main fault with the

current legislative apportionment system }s the small number of single-member
o districts. The state's large American Indiain population (about five percent of the
8 total) is especially eager to establish more single-member districts, since they



r
blame the multimember districting system for the failure of any Indian to win a seat
in the current legislature.

If the state's legislative districting problem is not solved equitably and
satisfactorily in 1981, a period of instability and ill-will may befall the state. It is
worth noting that in the past decade, the state's voters have approved reorga-
nization of the executive and judicial branches of state government and of the
state's election system, but they have rejected efforts to change the constitution as
it deals with legislative powers and processes. A majority of the people apparently
are loath to change their legislative institution too quickly or radically. Most of the
state's people seem to be satisfied with the way their legislature represents their
interests, attempts to solve their problems, oversees their governmental agencies,
taxes their wealth, and spends their money.
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TENNESSEE
Richard L. Wilson

History of Redistricting in the State
Redistricting has a special significance in Tennessee, since it was Tennessee-

ans who initiated the lawsuit which resulted in the landmark Supreme Court decision
of Baker v. Carr.jV This 1962 decision held for the first time that the way in which
state legislatures were redistricted was a subject of judicial inquiry.

In Tennessee, as in many other states in the United States, the failure to
redistrict had resulted in substantial unfairness. In spite of the fact that the
Tennessee state constitution required a redistricting of legislative seats at least
once every ten years (after each federal census), the Tennessee legislature did not
redistrict itself for over 60 years after a redistricting which occurred in 1901.2/
Tennessee had major shifts in population during those 60 years, so that by the end of
the period there were substantial disparities between the largest and the smallest
legislative districts. For example, Moore County, Tennessee's smallest county with
a population of about 4,000 people, had one representative in the state legislature,
while Shelby County, Tennessee's largest county, had eight legislators for about
500,000 people. The ratio of 1 to 62,500 in Shelby County, compared to a ratio of 1
to 4,000 in Moore County, resulted in a vote for legislative seats being worth 15
times more in Moore County than in Shelby County.

As in most other states, the major population shifts in Tennessee had been
from rural to urban areas. Thus, a small portion of the state's rural population could
elect a majority of the legislators. The perception was widespread that urban
Tennesseeans were not given an equal share of the benefits state government had to
offer. Several groups of citizens, including the League of Women Voters, initiated
Baker v. Carr in a state court; although defeated there, the suit was ultimately
carried to the Supreme Court of the United States, where the plaintiffs were finally
successful in making redistricting a justiciable issue.

Following the decision in Baker, the Tennessee General Assembly held a
special session to adopt a new districting plan. But the new plan was still grossly
unrepresentative, and a three-judge federal panel ordered the legislature to
redistrict again, setting a deadline of mid-1963 but allowing the redistricting plan of
the special session to stand for the 1962 election. The legislature failed to meet the
mid-1963 deadline, and the federal court insisted on several changes in the 1962
plan. The plan with these changes was used for the 1964 election. A part of the
court order required the legislature to produce a new plan prior to June 1965 or else
the court's modifications would be kept in place.3/ Ultimately, a change in the
Tennessee constitution, brought about by the 1965 Constitutional Convention,



produced a new provision that allowed for the splitting of urban counties into
districts rather than requiring at-large elections. With this provision adopted in
1966, it was possible finally for legislative districts inside the urban counties to be
substantially equal in population.^/

The 1960s brought about a whole series of Supreme Court decisions which
steadily tightened the requirements for population equality. The plan the legislature
adopted in 1966, which was used in the 1968 and 1970 elections, was a much better
districting than had been in existence earlier in the century; but the 1966 plan still
was not close enough to population equality to meet what would be regarded as an
acceptable standard today. Many decisions, including Kirkpatrick v. Preisler,5/
have required even higher standards of population equality.

The major effects of legislative redistricting in the 1960s were to increase the
number of urban members of the General Assembly, to increase the number of
Republican members of the General Assembly, and to produce the election of black
members for the first time in recent history. While it was obvious that there would
be an increase in the number of urban legislators, it was less obvious that
Republicans would make gains. In fact, in most states in the United States, it was
urban Democratic legislators who increased in number in comparison to rural
Republicans. However, in Tennessee, the most overrepresented counties were rural
counties in traditionally Democratic Middle and West Tennessee. While there was
some increase in the number of urban Democratic legislators, there was also an
increase in the number of legislators from Republican East Tennessee and from
previously unrepresented pockets of Republicans in the state's cities. Also, as a part
of the increased urban representation, six blacks were elected to the House in 1966
and one black was elected to the Senate in 1968.

In February 1964, in the case of Wesberry v. Sanders,6/ the Supreme Court
mandated that congressional as well as legislative districts be subjected to popula-
tion equality standards. In response, the Tennessee legislature attempted to redraw
the state's nine congressional districts in 1965. However, the disparities in
population were still great. In the end, when the legislature failed to meet the
Court's deadline, the Court drew the congressional districts which were used in 1968
and 1970.7/

The 1968 and 1970 congressional districts resulted in the election of five
Democrats and four Republicans. In 1971, the Democrat-controlled legislature
redrew these districts amid Republican charges of a gerrymander. However, these
purportedly Democratic-gerrymandered districts produced a 5-to-3 Republican
majority in the congressional delegation in 1972 (Tennessee lost one seat as a result
of reapportionment). Later in the decade, the Democrats came back to pick up two
of the seats, producing a 5-to-3 Democratic majority in the delegation. Some talk
of Tennessee's regaining its ninth congressional district has gone on throughout the
decade, and the preliminary 1980 census data support this hope.

Redistricting in the 1970s j§

The 1970 census figures came out too late for action by the General Assembly ^
in its 1971 session. In the 1972 legislative session, both houses of the General g
Assembly set out to draw new redistricting plans, but they used different political K

techniques to achieve the results. In the Senate, the leadership of both political
parties agreed to try a bipartisan approach which would allow each of the senators &
to draw lines aimed at reassuring his own reelection regardless of his party. The end 8



result was passed by a nearly unanimous vote and occasioned little controversy.
Naturally, the result of this bipartisan gerrymander was that only a small turnover
in Senate membership occurred during most of the rest of the decade—and that was
brought about almost entirely by the retirement of certain elderly members. (The
1972 reapportionment was modified slightly in 1973 but its essentially bipartisan
character was retained. Small additional changes were made in 1979 in response to
a federal court case.)

Both houses of the General Assembly in the 1970s were confronted with a
Tennessee constitutional amendment that permitted metropolitan counties to be
split in redistricting if they were entitled to elect more than one legislator, but
continued an older prohibition in the constitution against splitting counties which
were not entitled to more than one representative in order to achieve districts of
equal population. In short, this provision of the Tennessee constitution envisioned
creating legislative districts out of whole counties, except for very large counties
which were entitled to more than one representative. The idea undoubtedly was to
preserve the political subdivision of the county and to give county voters an
effective voice in naming an individual legislator. However, the federal mandate
that legislative districts be equal in population ensured that there would be
occasions on which counties would have to be split. In Tennessee, there were
certain counties that were too small to have representatives of their own; however,
if any of their neighboring whole counties were added to them, the resulting district
would be too large. Thus, if population equality was to be a goal of redistricting,
counties would have to be split. Since there were 33 members of the Tennessee
Senate and 99 members of the House (these figures are mandated by the Tennessee
state constitution), it was easier to construct Senate districts without cutting across
county lines than House districts, because the Senate districts were three times as
large and could accommodate larger building blocks. However, neither the House
nor the Senate could achieve population equality without cutting across some county
lines.

Despite ample presentation of the mathematical impossibility of drawing
equal-sized districts without crossing county lines, there were still many state
legislators in 1972 who refused to vote for a redistricting bill that violated the
Tennessee constitution. These legislators maintained that they would be violating
their oaths of office if they voted for a redistricting plan that violated the
constitution. Other legislators argued that the federal Constitution took precedence
over the state constitution in cases of conflict like this, but they got nowhere
because a sizable portion of the legislature refused to vote to split county linesJS/

In order to resolve the issue so that a bill could be passed, a legislative
strategy was devised to pass a two-stage redistricting plan. In the first stage, both
houses of the legislature would draw district lines without crossing any county lines,
even though the population disparity of the resulting districts was greater than that
currently being approved by the federal courts. At the same time, a second plan
would be drawn, to take effect if the first plan was declared unconstitutional, which
had strict population equality but split some counties. As usual, both Senate plans
had almost complete bipartisan support. Such support in the Senate was helpful 1
because the political situation in the early 70s found a Republican governor, }
Winfield Dunn, facing Democratic majorities in both houses of the General j
Assembly. The Democratic majority was much larger in the Senate than in the !
House, but the Senate Democrats were far more conservative than the House
Democrats and frequently joined the Republicans in bipartisan efforts. Thus, the
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Senate redistricting plans passed in both 1972 and 1973 with the support of the
governor, who signed them into law.

The situation in the House of Representatives was much different, as the
House redistricting bill became a subject of partisan charges and countercharges.
Despite attempts to work out a bipartisan plan, the Democratic and Republican
House leaderships failed to agree. Although accommodations were made for the
benefit of many individual Republicans, the 1972 House plan was a Democratic bill
which passed by a partisan vote. The Tennessee Senate and House had previously
agreed that they would respect each other's deliberations. Accordingly, the House
districts automatically passed in the Senate and the Senate redistricting plan
automatically passed in the House. The Republican governor signed the Senate plan
but he vetoed the House districting plan. Although the Senate Democrats had been
willing to compromise with Senate Republicans to pass a bipartisan redistricting bill
for their own house, the Democratic majority in the Senate supported the House
Democrats in overriding the governor's veto of the House plan.

Given the governor's veto, the override, and the partisan charges and counter-
charges that surrounded the proceedings, it was widely expected that the Repub-
licans would file suit in federal court. The most obvious ground for judicial action
was the fact that the first stage of the legislature's plan had been drawn without
splitting counties and thus featured high variance in population among the districts.
But the Republicans also hoped that the federal court, in addition to striking down
the first-stage plan, would ultimately adopt a Republican plan because of errors in
the second stage of the Democratic plan. The Republicans had some grounds for
this hope because, in the House, numerous errors had occurred in drafting the
second-stage plan. In some areas, geographic sections were omitted from any
district at all. In others areas, certain geographic sections were placed in two
districts. In still others, noncontiguous districts had been drawn.

In the federal court suit, Kopald v. Carr,9/ the act passed by the legislature
was defended by the state attorney general, although the attorney general admitted
at the outset that the first-stage plan was unconstitutional because of wide
population disparities. The attorney general also admitted that certain uninten-
tional errors had occurred in drafting the second-stage plan, but he argued that the
legislature was still the principal body charged with drawing legislative lines and
that small amendments made by the court could bring the second-stage legislative
plan into conformity with the U.S. Constitution. The attorney general's proposed
modifications did, however, preserve the essential features of the plan passed by a
Democratic majority in the House.

The Republican party plaintiffs argued that the entire House plan should be
thrown out and a Republican plan adopted. To the surprise of the Republican
attorneys, their alternate plan was shown in the hearing to have the same kinds of
errors that were present in the plan passed by the legislature. As a result, the
three-judge panel put the Democratic plan (with small modifications suggested by
the attorney general) into effect for the 1972 elections. However, the court also
retained jurisdiction over the case and ordered the legislature to try again in 1973. z.

As Table 1 indicates, despite charges of gerrymandering, the 1972 plan
produced a close correspondence between the percentage of the votes cast for a ^
party and the percentage of the seats won by that party. Jo
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T The Democrats held on to a slim majority in both houses of the General
Assembly in 1972. In 1973, as these Democratic majorities attempted to come into
compliance with the federal court rulings of 1972, they still faced a Republican
governor. Again, the Senate achieved a bipartisan plan which was approved by the
governor. The Senate plan made only small revisions aimed at reducing the number
of split counties. As might be expected, however, this reduction in the number of
split counties led to somewhat larger population disparities. (In fact, the bipartisan
Senate plan was actually further from population equality than the so-called
partisan plan adopted by the House in 1973.) While these changes were allowed to
stand by the three-judge federal panel, a subsequent lawsuit forced the Senate to
redraw certain district lines in 1979 because of the population disparities.

In the House of Representatives in 1973, the majority Democrats made a
significant political change when they elected a new Democratic speaker. The new
speaker favored a bipartisan plan of the kind which had passed the Senate in the
previous year. The speaker wanted to avoid a gubernatorial veto, since he had only
51 Democrats to face 48 Republicans.

After lengthy negotiations, the speaker finally developed a plan which
appeared to have bipartisan support, since it included numerous concessions to
Republicans. Because of the agreement that each house would pass a plan favored
by the other house without amendment, it was believed the House-passed plan would
be adopted in both houses and would be signed by the governor.

Although the House-passed plan had considerable bipartisan support, two
Republicans who had essentially drawn their own districts were still not satisfied.
These two House Republicans pressed Governor Dunn to veto the bill. Dunn,
knowing there was widespread Republican support for the plan, refused to veto it
unless the caucus specifically requested that he do so. The two Republican
legislators then tried repeatedly to gain a favorable caucus vote. On their first two
tries, the caucus voted against the two malcontents and in favor of the House plan.
But, on a third caucus vote, the two disaffected Republicans mustered a 25-to-20
vote in favor of pressing the governor for a veto. The governor then vetoed the bill,
but he did so in a way that allowed the Democratic leadership to muster the votes
for an immediate override. The Senate, still acting under the old agreement
whereby it would support a House-passed plan, overrode the governor's veto the next
day. The federal three-judge panel, which had retained control of the lawsuit, noted
that the population disparities in the new House plan were very small and allowed
the 1973 redistricting plan to stand for the rest of the decade.

Although the Democratic party had majorities in both houses throughout the
1970s, and although the Democrats showed sufficient strength to override the
Republican governor's veto on two occasions, the actual pattern of redistricting in
Tennessee does not reflect strong partisan control. The Senate plan, as we have
seen, was openly bipartisan, while the House plan may be described as a Democratic
plan with Republican approval. Any charges of partisan gerrymandering are hard to t£j
sustain. co

As Table 1 indicates, there does not seem to have been any substantial benefit g
for either political party as a result of the reapportionment plans passed by the *-
General Assembly in either 1972 or 1973. The House plan (the alleged gerrymander)
shows no more than a four percent advantage for Democrats in any election, and in r-
two of the four elections the plan apparently gave the Democrats no advantage at §



all. In the Senate, the Democrats did get a higher percentage of the seats than their
percentage of the two-party vote warranted in 1976, but they also got a smaller
percentage of seats than their percentage of the two-party vote indicated in 1978.
It would certainly be difficult to conclude from these figures that partisan
gerrymandering was a dominant feature of Tennessee redistricting in the 1970s.

Conclusion: Redistricting in the 1980s

While the final U.S. census figures for 1980 are not yet available, some
preliminary figures have been released, and they once again show the likelihood of
population changes that will require redistricting. Again, a slight shifting of
population from rural to urban areas seems evident, but a much larger shifting
seems to be taking place from urban to suburban areas within metropolitan counties.

An examination of election returns in House and Senate districts indicates
substantial disparities in size. In 1978, the number of votes cast in Senate District
13 was 13,306, while in Senate District 7 the total vote was 42,731; this suggests a
very large population disparity between the two districts. Again in 1978, in one
House district the total legislative vote cast was 4,272, while in another House
district the total legislative vote cast was 21,777. Of course, total votes cast is not
the same as population, but the vote totals are certainly suggestive.

The political situation appears on the surface to remain the same in 1980 as in
1972-73, with a Republican governor facing Democratic majorities in both houses of
the legislature. The governor has announced his belief that the Republicans can win
control of both houses of the legislature in 1980, but most observers think it is
impossible for this goal to be realized in either house. It is also impossible to
determine whether either house of the legislature will be able to develop a
satisfactory bipartisan redistricting plan in 1981.

However, the greatest dispute of the 1980s redistricting in Tennessee may not
be a partisan fight or even an urban-rural fight. The fight may well be over the
accuracy of the census figures themselves. From the outset of the 1980 census,
certain groups were skeptical of the accuracy of a census conducted by mail-back
questionnaires as opposed to the older, more expensive door-to-door enumeration
methods. The Census Bureau has engaged in a major public relations campaign to
convince people that the bureau's methodology is sound, but it remains to be seen
whether the federal courts will continue to regard the census figures with the same
deference as they have in the past. Still more significant are the complaints which
have come from mayors who have looked at the preliminary census data. The
preliminary census figures from the third and fourth largest counties in Tennessee
(Knox and Hamilton, respectively) indicate that both of these counties have shown
growth of only 8-11 percent over the last decade. The mayors of Knoxville, in Knox
County, and Chattanooga, in Hamilton County, doubt these figures very much. Of
course, the complaints of the mayors may be unfounded, and may show only their
disappointment that the optimistic assessments of their respective Chambers of

tu Commerce have not come true. Calls for a special census enumeration have gone
$ out in both counties, however, but no legal action has been initiated.

g The political outcome of redistricting in the policy area is particularly hard to
^ discern. Prior to 1960, the state's rural population thoroughly dominated the

legislature, which featured 77 representatives from rural counties and only 22 from
oo the four metropolitan counties. As a result of the redistrictings in the 1960s and
8 70s, the representation of the metropolitan counties increased from 22 to 43



percent, but there still remains a 57 percent rural control of the legislature. Thus,
rural domination of the legislature, though by a reduced margin, has remained in
effect in Tennessee. Moreover, both political parties have urban and rural wings.
Table 2 shows the distribution of Tennessee state legislators by party and urban-
rural breakdowns. As can be seen, no one party is either the "urban" or the "rural"
party in either the House or the Senate.

TABLE 2

Distribution of Tennessee State Legislators
by Party and by Urban-Rural (Percentages)

TENNESSEE STATE SENATE*

Party

Democrats

Republicans

Total
(No.)

Urban

57

43
100

(14)

1973-74

Rural

61

' 39
100

(18)

(No.)

(19)

(13)

Urban

57

43
100

(14)

1975 - 76

Rural

67

33
100

(18)

(No.)

(19)

(13)

TENNESSEE STATE HOUSE OF REPRESENTATIVES*

Party

Democrats

Republicans

Total
(No.)

Urban

49

51
100

(43)

1973-74

Rural

51

40
100

(57)

(No.)

(51)

(40)

Urban

60

40
100

(43)

1975 - 76

Rural

66

37
100

(57)

(No.)

(63)

(35) UJ
UJ

1

T
E

N
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i

*One Independent rural legislator has been deleted from the analysis in both the o
Senate and the House. «



Redistricting has had some impact on the representation of blacks in the
Tennessee legislature. Prior to 1964 there were no black representatives in the
Tennessee General Assembly (and there had not been since Reconstruction). The
malapportionment of the Tennessee House and Senate had given heavy represen-
tation to rural counties that did not have substantial percentages of black voters. In
the urban areas, which had significant numbers of blacks, blacks were kept out of
the legislature by the use of at-large legislative districts which diluted the minority
vote substantially. (Similarly, a few rural counties that did have substantial
numbers of black voters diluted the black vote by using an old system of flotorial
districts.) As a result of redistricting and the abandonment of at-large and flotorial
districts, a number of black legislators have been elected. Starting in 1966 and
continuing gradually over the next 15 years, black representation increased from no
members at all to 12 members. Since blacks constitute only about 15 percent of
Tennessee's population and since black legislators now constitute about 10 percent
of the General Assembly, it is difficult to believe that any great changes will occur
in black representation as a result of the next redistricting.

Reapportionment and the use of single-member districts consistently through-
out the state have tended to produce other examples of "minority" representation.
In formerly solidly Republican East Tennessee, certain pockets of Democratic voters
now are able to elect Democratic legislators. On the other hand, in predominantly
Democratic Middle and West Tennessee, certain pockets of Republican voters now
elect Republican legislators. Certain liberal Democratic urban areas now send to
the legislature a few conservative Republican legislators, while some rural con-
servative Republican areas now elect a few fairly liberal Democratic legislators.
The overall result is a moderate Tennessee General Assembly, reflecting the
generally moderate political views of Tennesseeans. That the legislature is not
evenly divided between Democrats and Republicans simply reflects a growing
two-party system (albeit one in which Democrats still constitute a slight majority).
The existing party balance should continue through the 1980s, barring a partisan
gerrymander that is highly unlikely in the existing political climate.

NOTES
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Redistricting-Reapportionment in Texas before 1960

The apportionment-districting history of Texas exhibits many of the same
problems common to all states and a few peculiar to Texas, Prior to the 1950s,
Texas practiced the "silent gerrymander," the refusal of the legislature to reap-
portion legislative and congressional districts following each census. State legis-
lative districts were not redrawn between 1921 and 1951, while congressional
districts were not restructured between 1933 and 1957, Unfortunately, this hiatus
accompanied Texas's most sudden and disruptive population growth and
redistribution up to that time.

During the 1940s, Texas changed from a mostly rural to a predominantly urban
state; by the end of the 1950s, a majority of Texans lived in metropolitan areas.
The population increase of the period was not equally distributed across the state.
In addition to major metropolitan areas, whole sections, including the Rio Grande
Valley of South Texas and the High Plains of West Texas, were left seriously
underrepresented in the legislature and in the congressional delegation. Other areas
of declining population were egregiously overrepresented. The best example of
underrepresentation was Dallas County, the most populous congressional district in
the United States in the 1950s, with one representative for well over a million
people. Contiguous with Dallas County to the northeast was Speaker Sam Rayburn!s
old district, which contained only one-fifth of the population of Dallas County.

Responding to strong pressure from Governor Beauford 3ester in 1948, the
legislature submitted an amendment to the Texas constitution creating the Texas
Legislative Redistricting Board, consisting ex officio of the lieutenant governor,
attorney general, speaker of the House of Representatives, comptroller of public
accounts, and commissioner of the general land office. The board was to redistrict
state legislative seats should the legislature fail to do so at its first regular session
after each federal census. The ratification of the proposed amendment by the
voters in 1948 wrote finis to the silent gerrymander of state legislative (but not
congressional) seats.

The legislature finally redistricted state legislative seats in 1951 rather than
have the job done by an ex officio agency. The legislative reapportionment of 1951
provided additional representation for Texasfs burgeoning cities, but not nearly as
much as would have been provided if seats had been apportioned solely on the basis
of population. This was not possible in 1951 because of two provisions of the Texas
constitution subsequently declared unconstitutional in federal court. One provision
limited any Texas county to not more than seven representatives until its population
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reached 700,000, with one additional representative for each additional 100,000
people thereafter. As a result of this provision, Texasfs four most populous counties
combined were awarded one representative for each 81,000 people in 1951, while
most other counties were getting one for each 45,000 to 50,000. If

Diminishing urban representation still more was a constitutional provision
limiting any county to one state senator, regardless of its population. This section
of the constitution also apportioned membership in the Senate according to the
number of qualified electors—as determined by the number of poll tax receipts—
rather than by the number of inhabitants in the county. This latter provision
particularly limited senatorial representation in South and Southwest Texas, with
their large numbers of Mexican-Americans who usually did not pay poll taxes.

Redistricting-Reapportionment in the 1960s
In the early 1960s, Texas's constitution still precluded equitable legislative

apportionment. Only vague rumblings of federal judicial intervention were felt in
Texas, although the apportionment environment throughout the United States was
about to be transformed. Federal courts would soon demand that the legislature
move to adapt state practice to the requirements of the U.S. Constitution.

In 1961, a limited reapportionment was made. Geographic shifts of population
were reflected in this reapportionment, particularly those from the north and east
toward the south and west. Though all metropolitan counties gained, they still
remained underrepresented because of the state constitutional provisions preventing
more equitable accommodation of metropolitan growth. This would soon change
through judicial intervention.

On July 15, 1963, Kilgarlin v. Martin was filed in federal district court,
beginning the transformation of Texas's legislative apportionment practices. In
1965, the court invalidated the sections of the Texas constitution which had
obstructed fair apportionment by limiting counties to one senator and by estab-
lishing irrational population limits for House districts. Without these changes in the
constitution, it would have taken years for natural increases in population to
augment representation for urban areas.

The court in 1963 ordered the legislature to apportion the House fairly by
August 2, 1965. Senate districts were not challenged. In 1966, plaintiffs attacked
the population disparity of the new House districts (especially the flotorial district),
the political and racial gerrymandering that was evident in the new plan, the
disenfranchisement of Negroes, and the overall crazy-quilt irrationality of the
apportionment.2/ The court invalidated the flotorial districts and approved legis-
lation intended to satisfy the other complaints. The 1966 elections occurred under
the modified 1965 plan, with a judicial mandate to comply fully with the court by
August 1, 1967; if the legislature did not comply, the flotorial districts would
become multimember districts. In 1967, the legislature reconstructed itself again
under the strictures of Kilgarlin v. Martin. The U.S. Supreme Court upheld this
latest districting plan, except for the population variances in nonflotorial districts,
which were ordered corrected.3/

The federal courts also seriously altered congressional districting in the 1960s.
On October 19, 1963, a three-judge federal district court in Houston heard an

2 assault upon the constitutionality of the 1957 Texas statutes creating congressional
«° districts. Texas was entitled to 23 congressmen after the 1960 federal census, but
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reached 700,000, with one additional representative for each additional 100,000
people thereafter. As a result of this provision, Texasfs four most populous counties
combined were awarded one representative for each 81,000 people in 1951, while
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toward the south and west. Though all metropolitan counties gained, they still
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beginning the transformation of Texas's legislative apportionment practices. In
1965, the court invalidated the sections of the Texas constitution which had
obstructed fair apportionment by limiting counties to one senator and by estab-
lishing irrational population limits for House districts. Without these changes in the
constitution, it would have taken years for natural increases in population to
augment representation for urban areas.

The court in 1963 ordered the legislature to apportion the House fairly by
August 2, 1965. Senate districts were not challenged. In 1966, plaintiffs attacked
the population disparity of the new House districts (especially the flotorial district),
the political and racial gerrymandering that was evident in the new plan, the
disenfranchisement of Negroes, and the overall crazy-quilt irrationality of the
apportionment.2/ The court invalidated the flotorial districts and approved legis-
lation intended to satisfy the other complaints. The 1966 elections occurred under
the modified 1965 plan, with a judicial mandate to comply fully with the court by
August 1, 1967; if the legislature did not comply, the flotorial districts would
become multimember districts. In 1967, the legislature reconstructed itself again
under the strictures of Kilgarlin v. Martin. The U.S. Supreme Court upheld this
latest districting plan, except for the population variances in nonflotorial districts,
which were ordered corrected.3/

The federal courts also seriously altered congressional districting in the 1960s.
On October 19, 1963, a three-judge federal district court in Houston heard an

2 assault upon the constitutionality of the 1957 Texas statutes creating congressional
«° districts. Texas was entitled to 23 congressmen after the 1960 federal census, but



3
Uj
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most other counties were getting one for each 45,000 to 50,000. If
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limiting any county to one state senator, regardless of its population. This section
of the constitution also apportioned membership in the Senate according to the
number of qualified electors—as determined by the number of poll tax receipts—
rather than by the number of inhabitants in the county. This latter provision
particularly limited senatorial representation in South and Southwest Texas, with
their large numbers of Mexican-Americans who usually did not pay poll taxes.
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move to adapt state practice to the requirements of the U.S. Constitution.

In 1961, a limited reapportionment was made. Geographic shifts of population
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obstructed fair apportionment by limiting counties to one senator and by estab-
lishing irrational population limits for House districts. Without these changes in the
constitution, it would have taken years for natural increases in population to
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The court in 1963 ordered the legislature to apportion the House fairly by
August 2, 1965. Senate districts were not challenged. In 1966, plaintiffs attacked
the population disparity of the new House districts (especially the flotorial district),
the political and racial gerrymandering that was evident in the new plan, the
disenfranchisement of Negroes, and the overall crazy-quilt irrationality of the
apportionment.2/ The court invalidated the flotorial districts and approved legis-
lation intended to satisfy the other complaints. The 1966 elections occurred under
the modified 1965 plan, with a judicial mandate to comply fully with the court by
August 1, 1967; if the legislature did not comply, the flotorial districts would
become multimember districts. In 1967, the legislature reconstructed itself again
under the strictures of Kilgarlin v. Martin. The U.S. Supreme Court upheld this
latest districting plan, except for the population variances in nonflotorial districts,
which were ordered corrected.3/
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On October 19, 1963, a three-judge federal district court in Houston heard an
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their large numbers of Mexican-Americans who usually did not pay poll taxes.

Redistricting-Reapportionment in the 1960s
In the early 1960s, Texas's constitution still precluded equitable legislative

apportionment. Only vague rumblings of federal judicial intervention were felt in
Texas, although the apportionment environment throughout the United States was
about to be transformed. Federal courts would soon demand that the legislature
move to adapt state practice to the requirements of the U.S. Constitution.

In 1961, a limited reapportionment was made. Geographic shifts of population
were reflected in this reapportionment, particularly those from the north and east
toward the south and west. Though all metropolitan counties gained, they still
remained underrepresented because of the state constitutional provisions preventing
more equitable accommodation of metropolitan growth. This would soon change
through judicial intervention.

On July 15, 1963, Kilgarlin v. Martin was filed in federal district court,
beginning the transformation of Texas's legislative apportionment practices. In
1965, the court invalidated the sections of the Texas constitution which had
obstructed fair apportionment by limiting counties to one senator and by estab-
lishing irrational population limits for House districts. Without these changes in the
constitution, it would have taken years for natural increases in population to
augment representation for urban areas.

The court in 1963 ordered the legislature to apportion the House fairly by
August 2, 1965. Senate districts were not challenged. In 1966, plaintiffs attacked
the population disparity of the new House districts (especially the flotorial district),
the political and racial gerrymandering that was evident in the new plan, the
disenfranchisement of Negroes, and the overall crazy-quilt irrationality of the
apportionment.2/ The court invalidated the flotorial districts and approved legis-
lation intended to satisfy the other complaints. The 1966 elections occurred under
the modified 1965 plan, with a judicial mandate to comply fully with the court by
August 1, 1967; if the legislature did not comply, the flotorial districts would
become multimember districts. In 1967, the legislature reconstructed itself again
under the strictures of Kilgarlin v. Martin. The U.S. Supreme Court upheld this
latest districting plan, except for the population variances in nonflotorial districts,
which were ordered corrected.3/

The federal courts also seriously altered congressional districting in the 1960s.
On October 19, 1963, a three-judge federal district court in Houston heard an

2 assault upon the constitutionality of the 1957 Texas statutes creating congressional
«° districts. Texas was entitled to 23 congressmen after the 1960 federal census, but



UTAH
Lauren H. Holland*
Robert C. Benedict

Historical Background

From 1896 until the U.S. Supreme Court entered the reapportionment arena in
1962 with Baker v. Carr,!/ the constitution of the state of Utah was the basis upon
which redistricting was conducted. Article IX, section 2 provided that the legis-
lature adjust legislative boundaries every five years, relying upon the federal census
and a state decennial census to be conducted at staggered ten-year intervals,2/
However, specific requirements of the Utah constitution severely limited the natuFe
of any revisions resulting from a reapportionment plan. Article IX, section 3, for
example, limited the size of the membership of both houses of the legislature.3/
Section 4 required that the county be preserved as the basic unit for drawing district
lines (all districts are single-member).^/ More specifically, the constitution
guaranteed each county "at least one (House) representative" and prohibited the
consolidation of parts of different counties for purposes of forming senatorial
districts. The constitution also established a contiguity standard when whole
counties were combined to form one senatorial district.5/

These provisions favored the thinly populated rural counties over the faster-
growing urban areas, leading to an urban-rural rivalry. The provisions also created a
situation conducive to malapportionment, if not gerrymandering. Thus, when
reapportionment of the state legislature took place in 1921, 1931, and 1955, the
rural counties were advantaged.

The urban-rural rivalry was then, and still is, evident in the conflicts between
the five urban counties (Cache, Weber, Davis, Salt Lake, and Utah) and the
remaining 2k counties. Salt Lake has by far the greatest population; together with
Weber, Davis, and Utah Counties, it forms the urban area known as the "Wasatch
Front."

In the reapportionments of 1921 and 1931, the House was apportioned by popu-
lation and by governmental unit (i.e., counties), while the Senate was divided accord-
ing to population only. In each case, the legislature was totally responsible for redis-
tricting. In their redistricting attempts, legislators had to consider demographic

^ *The authors would like to thank Martha Dyner, 3on Memmott, Robin Riggs, and
Richard Strong of the Utah Office of Legislative Research, and Dalmas Nelson and

oo the staff of the Center for Public Affairs and Administration, for their invaluable
£ help.



changes. Such changes included (and continue to include) both a substantial increase
in the state's population and an ongoing concentration of the state's population in
the urbanized areas along the Wasatch Front.6/ Even if the legislature had been
inclined to recognize these population changes, mala^portionment was virtually
assured due to constitutional requirements. For example, small rural counties which
lost population relative to urban areas were still entitled to at least one House
representative. Similarly, small counties, unless they had contiguous boundaries,
could not be combined to form larger Senate districts. Enlarging the size of the
legislature beyond the number constitutionally mandated to facilitate the equali-
zation of representation was also prohibited.

In 1920, a constitutional amendment to allow one senator per county (fur-
thering rural advantage) was defeated in the legislature. This idea was resurrected
in 1953. A joint resolution passed by the House and Senate called for a 60-member
lower chamber and a Senate of 29 members, one for each county. The state's five
urban counties (with 65 percent of the state's population) would have been accorded
17 percent of the Senate seats under this plan. In this instance, the measure was
referred to the voters at the 1954 general election.

To the battle over the referendum was added a debate over the influence of
the Mormon Church. The subject of the degree of church-state interaction in Utah
is often hotly debated, and the issue was raised again prior to the 1954 election.
Several of the church's top leaders publicly supported the reapportionment measure,
as did the church-owned Deseret News in its editorials.7/ Thus, it appeared that the
church, and the Farm Bureau Federation and other rural interests, would be aligned
against a "Citizens Committee" composed of prominent Republican and Democratic
political leaders, Jews, Catholics, Protestants, labor union officials, bankers, and
teachers who had organized to fight the referendum. Shortly before the election,
however, a letter was released from the Office of the First Presidency of the
Church, stating it declined a position on the referendum.8/ Sixty-two percent of
the voters cast negative ballots, with the results reflecting an urban-rural split. The
1955 redistricting bill then enacted into law allocated the five urban counties
60 percent of the House seats and 48 percent of the Senate seats.

The 1960s

In all the reapportionment struggles prior to the 1960s, the state's congres-
sional districts were largely ignored. The federal census of 1920 gave Utah two
representatives, and the district boundaries were drawn in 1921. The 1st Con-
gressional District contained 25 counties, while the 2nd District was composed of
the four populous counties of Davis, Tooele, Salt Lake, and Utah. No redistricting
at the congressional level was completed during the next 40 years. By the early
1960s, the population deviation between the two districts was striking: The
population of the 2nd District was over a quarter of a million more than that of the
1st District.

As Utah entered the 1960s, the arena for the redistricting battle shifted from
the state legislature to the federal court system.9/ Federal judicial decisions
effectively rendered obsolete the Utah constitutional provisions on reapportionment.
Subsequently, a federal district court found sections 3 and 4 of article IX to be
unconstitutional, in Petuskey v. Clyde. 10/ Since then, the legislature has been
guided by federal standards established by the courts rather than by the state's
constitution, not yet amended in line with Petuskey.



The situation which occasioned the Petuskey challenge was the reapportion-
ment plan of 1963, the first reapportionment effort following the U.S. Supreme
Court decision in the Baker case. An attempt to comply with both the Utah
constitution and the implications of Baker, the 1963 plan resulted in severe
malapportionment. iMost noticeable was the relative underrepresentation in both
houses of the urban counties along the Wasatch Front and the relative repre-
sentational advantage of several rural counties. In absolute numbers, senatorial
districts under the plan ranged in population from 55,372 to 10,195, and House
districts from 21,135 to 1,164, creating a total disparity of 153.4 percent for the
House districts and 136.9 percent for the Senate districts.

Focusing on the state constitution, rather than on the plan itself, the federal
district court concluded:

The restrictive provisions of the Utah constitution are in irreconcilable
conflict with the Constitution of the United States and, being so, are
themselves federally unconstitutional and must be considered as totally
void in application under the Supremacy Clause of the Constitution of the
United States. And we so hold. 11/

In response, the state legislature submitted a new reapportionment plan in
1965. The federal district court, sitting in continual review, found the second plan
to be an improvement and evidencing the legislature's "good faith." Expressing
"confidence" that the legislature in the future would "give its consideration to the
commands of the United States" and act more in accordance "with the constitutional
requirements," the court upheld the 1965 plan. 12/

Obviously, the court still had serious reservations, as well it should have had.
Under the "greatly improved" plan, severe malapportionment continued, with some
Senate districts having 75 percent more people than others, and certain House
districts 50 percent more.

Although federal standards dominated the redistricting efforts of the 1960s,
state political trends also had a strong impact on the process. Most importantly, the
state underwent a partial change in political philosophy, in which Utah embraced to
a substantial degree the expanded role of the federal and state governments. This
change gave the Democratic party the legitimacy it needed to elect a Democratic
governor and to gain comfortable majorities in both houses of the legislature in the
election of 1964. Thus, when the reapportionment plan of 1963 failed on consti-
tutional grounds, Republicans were faced with a Democratic legislature for the next
redistricting battle. In this partisan battle, major conflicts revolved around the 2nd
Congressional District, where the Democrats eventually succeeded in defeating a
Republican challenge and retaining a "safe" Democratic district. Some legislators
were also concerned that the 1st District was too large geographically for effective
campaigning and contact with constituents. The congressional plan finally accepted
in 1965 tended to divide the state into an eastern and a western district. 13/

The 1970s

j5 The 1960s, then, served as a transitional period both in Utah politics and in
>̂ judicial concern with equitable apportionment of legislative seats. Under judicial

challenge, accordingly, the Utah legislature abandoned the apportionment guidelines
o of the s tate constitution and adopted the standards established by the federal
co courts. By the time the legislature submitted its next reapportionment plan, in



1971, the federal guidelines had become fairly clear through judicial interpretation
of the equal protection clause. In Kirkpatrick v. Preisler 14/ and Wells v.
Rockefeller, 15/ the federal courts reaffirmed their commitment to mathematical
equality in the population of .legislative districts, without, however, establishing a
strict de minimus standard. Population equality became the courts1 "overriding
consideration." 16/ Additionally, the courts indicated a reluctance to establish
either contiguity or compactness as mandatory federal constitutional require-
ments,]^/ although the courts retained them as permissible considerations. It should
be noted, however, that these criteria may be invoked in congressional redistricting,
thus establishing a more stringent standard for congressional than for legislative
districting.

The plan that emerged from a special session of the Utah state legislature in
August 1971 came under immediate judicial attack. In Florence v.
Rampton,18/ the district court found the plan to be unconstitutional due to wide
disparities in district populations. In fact, the largest district in the House had a
population that was 37.3 percent larger than the population of the smallest district,
while Senate district variations reached 40.2 percent. Even without an absolute de
minimus requirement, the plan was obviously inequitable. The current Utah
apportionment plan, submitted in February 1972 to replace the 1971 plan, substan-
tially reduced the disparity ratio in both houses, to 12.2 percent for the House and
8.5 percent for the Senate.

Not surprisingly, the current plan contradicts the Utah state constitution.
First, it joins counties into single House districts. Second, in at least one House
district, two counties (Carbon and Grand) are joined even though they touch at only
one point, in the middle of a river. Finally, the current plan fails to maintain the
geographic integrity of counties. Because of these disparities between constitu-
tional provisions and the actual districting plan, two attempts were made to amend
the state constitution, in 1975 and 1979; both attempts failed. _19/

The 1980s

Preliminary work for reapportionment in the 1980s has charted the demo-
graphic and political changes that occurred in the 1970s. On the demographic side
of the redistricting equation, the figures point to a continuation of previous trends.
During the past decade, for example, the average annual increase in Utah's
population was 2.4 percent, compared with the nation's average annual rate of
0.9 percent.2^/ The projected population for 1980 of slightly more than 1.4 million
brings Utah close to the level needed for a third congressional seat. If that seat is
awarded, the districts would be five percent short of the projected national average
for the population of a congressional district. If a third seat is denied, however, the
two existing districts will be severely malapportioned (by as much as 40 percent)
relative to the average projected size of congressional districts in the United
States.21./

The Wasatch Front has received the bulk of the population increment since
1970, with some suburban areas, especially southwest Salt Lake County, undergoing
spectacular growth* The Wasatch Front now accounts for 80 percent of Utah's
population, and Salt Lake County alone contains a mammoth 43 percent of the
state's population.22/

The Utah political landscape also underwent some rearrangement in the past
decade, although the changes in this area were not as dramatic as the population



changes. Since the 1920s Utah has been a swing state, alternating between
Democratic and Republican control. However, the Republicans have made solid
gains in the state since the mid-1970s, in both national and state politics. Although
the swing toward the Republican party was somewhat delayed in the state
legislature, Republican control was thorough when it finally arrived in 1978. In the
wake of the 1980 elections, Republicans have "veto-proof" majorities in both houses
of the legislature: 58 Republicans and 17 Democrats in the House, and 22
Republicans and 7 Democrats in the Senate. Moreover, the Republicans seem
determined to capitalize on their huge majorities. Speaking before the Salt Lake
County GOP convention, Congressman Dan Marriott remarked: "Do I believe in
gerrymandering? You bet I believe in gerrymandering. I think it's time we took
advantage of our opportunities."23/ Republican legislative victories in 1980 also
lessened a key threat to the party's redistricting plans—the presence of a Demo-
cratic governor.

In anticipation of redistricting in the 1980s, the Senate has formed a
committee of three Republicans and two Democrats, and the House has formed a
committee of five Republicans and three Democrats. For purposes of the 1981
redistricting, these committees will include the leadership of both parties, with the
additional members chosen on the basis of geographic considerations. In the past,
the committees have worked closely with the Office of Legislative Research, the
legislature's nonpartisan research group. The office will be asked to develop a
number of plans within specified guidelines. The committees then will analyze
whether the plans meet the requirements of the federal court decisions. Recom-
mendations then will be given to the legislature, where bargaining will begin in
earnest.

For congressional redistricting, the major problem will be applying the
standards of compactness and contiguity if Utah receives a third congressional seat.
Judging from past federal court decisions, special justification would be required if
a district should vary from the average district size by five percent. Experts
looking at the population figures must first take into account the Wasatch Front
counties. The compactness and contiguity standards seem to indicate that the
counties outside Salt Lake would have to be divided into districts running either
north/south, east/west, or diagonally through the Wasatch Front. Yet another
factor to be considered in congressional redistricting is that Salt Lake County can
no longer remain intact. Current projections suggest that the county will have to be
divided between two and perhaps among three federal districts. A further
complication is that in July 1980 several of the areas south and west of Salt Lake
City voted to incorporate as West Valley City. A current rough estimate gives this
city a population of 66,000, making it the second largest city in the
state.24/ Essentially, Salt Lake County now contains two large cities, and federal
court rulings have placed emphasis on maintaining the geographical integrity of
cities; this leaves less leeway in boundary drawing.

The possibility of a third congressional seat has, in the words of one
Republican, created a "whole new ball game," and the party eagerly awaits the

^ opportunity to draw the new lines. Dave Pruden, executive director of the Utah
jj GOP, has noted that while not much gerrymandering is expected in state legislative
)̂ redistricting, there exists "a more cold-blooded feeling regarding national

offices."25/ The Republicans will take into account the fact that Salt Lake County
^ has basically been a swing county in congressional elections, while Weber and Utah
£> Counties have usually favored the Democrats.
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Map 3: Variant B

Given all the various stipulations, what might the new congressional districts
look like? The maps above shows the current boundaries, as well as examples of an
east/west and north/south split. In both instances, the southern part of Salt Lake
County (which contains West Valley City) is separated from the rest of the county.
However, Salt Lake County may have to be divided into three parts: north of Salt
Lake City, the city itself, and south of the city.

In regard to the state legislative districts, Salt Lake County is again the focus
of interest. Democrats have their greatest strength in the western parts of the
county, while Republican strongholds have been on the eastern side. Some
Democrats fear the Republicans might divide the county into narrow east/west
districts, with a majority in each district being in the eastern areas where the GOP
predominates.

Although Democratic paranoia has risen, the most vigorous battle in 1981 is
likely not to be the partisan battle, but the familiar battle between urban and rural
areas. The rural counties, which will lose seats, are afraid that their interests (in
particular, their agricultural interests) will not receive adequate representation in
the legislature. Therefore, the rural counties are likely to push at least for
enlargement of the House, so that they may maintain their current number of
representatives.

In summary, Utah reapportionment in the 1980s will be guided by federal, and
not state, constitutional standards. Gerrymandering by the Republicans for partisan
advantage is likely, particularly at the national level; most interesting will be the
result of a possible division of Salt Lake County for purposes of creating a third
congressional district. Finally, the urban-rural battle is expected to continue.
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VERMONT
Frank M. Bryan

Historically, the process of apportioning the Vermont legislature has been
simplified by a lack of interparty competition but complicated by factors of
population distribution and governmental structure. Until very recently, Vermont
was the politically least competitive state outside of Dixie. It lacked a system of
competitive parties seeking to make political hay out of the apportionment
process.jV Through the 1970 census Vermont was also the most rural state in
America.2/ But because of Vermont's apportionment system and the skewed distri-
bution of its tiny rural population, the Vermont House of Representatives by the
mid-1960s was the third worst apportioned legislative body in the nation.3/ At the
time of the 1960s reapportionment, Vermont's smallest House district, the town of
Stratton, had a population of 38 and one representative; Vermont's largest district,
the city of Burlington, had a population of 35,531 and one representative. Two
peculiarities of the state's political structure exacerbated the problem. The first
was a huge legislative lower house (246 members) in which representation was based
on geography (one town-one vote), combined with a small Senate (30 members) in
which representation reflected population distributions. The second peculiarity was
a state constitution which was the most difficult in America to amend. A ten-year
time lock (a constitutional provision which allowed amendments to be proposed only
once every decade) protected the status quo.^/

Thus, an analysis of apportionment in Vermont is speckled with actualities that
can only be labeled extreme: the most rural state in the country, the most
Republican state, the third largest House of Representatives in America serving the
second smallest population, the worst apportioned lower body in the 50 states.

Historical Background

Vermont's political system was hammered into life as the sounds of Burgoyne's
cannon echoed across Lake Champlain, which separates the Green Mountain State
from New York. The constitution of 1777 was a liberal document for the times. It
was the first American constitution to outlaw slavery and allow for universal

K manhood suffrage, reflecting in the latter provision the thinking of radicals such as
^ Benjamin Franklin and Thomas Paine. Fashioned into the constitution also was a
2 powerfully decentralist town system of local government. Vermont was an
£ independent republic before entering the Union in 1791—a republic created by the
^ joining together of towns that had long fought for legal identity with the Crown, the

colonies (and later states) of Massachusetts and New Hampshire, and most impor-
<o tant, the colony and state of New York. So independent were these towns that
£> several of them broke away from the young republic for a time and, with other



towns from New Hampshire, founded a new political entity along the Connecticut
River (which forms Vermont's border on the east with New Hampshire), with the
proposed capital at Hanover, New Hampshire.5/ Although the union was short-
lived, it demonstrated the unique sense of political independence held by Vermont's
towns.

To protect town power, a unicameral legislature was created in the constitu-
tion and remained the dominant fixture of state government until 1836, when a
second chamber was instituted.6/ Each town was given one representative in the
"unicam." The governor's office, like most created in the early years of American
independence, was very weak and hampered by a 12-member "Council of Safety."
Created, too, was a 13-member Council of Censors, elected at large and instructed
to meet only once every seven years to perform various functions (mostly of an
oversight nature), including that of calling constitutional conventions. Thus, the
power of the towns was ensured by the legislative structure (the one town-one vote
requirement) and the weakness of the other mechanisms of state government.
Understanding the politics of apportionment in Vermont is impossible without a
proper appreciation of the fiercely autonomous posture of the more than 200 tiny
rural towns that existed in the state at the end of the eighteenth century.

There was, however, constant pressure in Vermont to do something about the
problem of malapportionment. This was clear in 1836, when the Council of Safety
was dissolved and its power divided between the governor and a Senate of 30
members which, except for a provision that each county should receive at least one
seat, was elected on the basis of population. Moreover, the Council of Censors
(elected at large) was dominated by representatives of the large towns and had
consistently called for more equitable apportionment plans. But the constitutional
conventions convened by the Council of Censors to deal with this problem were
themselves based on the one town-one vote criterion. (The Council of Censors
proposed amendments to the existing constitution. These were to be ratified--or
not ratified--by the convention called by the Censors. The convention could not
propose its own amendments.) The Council used this criterion (not always happily)
because tradition demanded it. The only time the Council dared call a convention
based on more numerically fair representation, they stirred up a hornet's nest. In
1857, the members of the constitutional convention, even though they had been
elected on a population basis, censured the Council for having the audacity to
violate the sacred tradition of holding conventions on a one town-one vote basis.
The right of the Council to call a convention which could wipe out town
representation was the Achilles' heel of the town-dominated state government. But
when this maneuver was attempted, as it was in 1857, tradition rose up to protect
the towns.

The Council of Censors was dissolved by its own hand in 1870 when it proposed
a constitutional amendment to eliminate itself and, thereby, the existing method of
amendment (Council of Censors proposes and a convention called by the Council
disposes), and to substitute a new method of amendment. The convention called to
rule on this proposal ratified it, and in so doing set in stone the toughest, most ^
involved amendment process in the nation, a process which included a ten-year time ^
lock. (Significantly, Vermont has never had and does not now have a mechanism for oc
direct popular participation in the initiation of constitutional changes.) With the >
one town-one vote principle thus shored up, the next century (1870-1960s) passed
with absolutely no changes in apportionment occurring in the House. By 1960 it was ^
a signal fact that lawmakers in the House from districts (towns) containing in the gj



aggregate only 11,8 percent of Vermont's population held 51 percent of the seats and
could potentially control legislation. No state had a more imbalanced lower
chamber. Over the same century-long period, Senate seats were shifted from time
to time in an attempt to reflect population dynamics, but other constitutional
provisions which guaranteed each county at least one Senate vote and limited the
number of senators to 30 meant that there were considerable variations from the
one man-one vote principle even in the Senate. At any rate, only four minor
changes in the Senate's apportionment took place in the twentieth century prior to
1960. Simply stated, after the constitutional convention of 1870, reapportionment
in Vermont held no prominent position on the political agenda until after the Baker
decision was handed down in 1962. While voices from the larger towns and cities
wailed mightily from time to time, institutionalized rigor mortis kept the status quo
intact in the legislature.

Redistricting in the 1960s
The Baker and Reynolds decisions thus caught Vermont with no significant

tradition of reapportionment and few reapportionment mechanisms in place. The
lower chamber of the legislature, with 246 members, was still based on the one
town-one vote principle (Vermont constitution of 1913, chap. II, sec. 13), and the
upper house of 30 members was based on population distribution with the only
caveat that each of the 14 counties had to be awarded at least one senator (Vermont
constitution of 1913, chap. II, sec. 18). The Buckley v. Hoff decision (1964), handed
down by the U.S. district court in the wake of the Reynolds case, ordered Vermont
to reapportion by 3uly 1, 1965, so that legislative elections could be held in the fall
of that year for a special session of the legislature in 1966. 7/ Vermont did
reapportion. Given the bitter struggles of the nineteenth century, the state's long
traditions, and the political stakes involved, history will record that there was no
great fuss.

The legislature was led in its deliberations by recommendations from two
principal sources: a "blue ribbon" commission appointed by Governor Philip Hoff
(the first Democrat to hold that office in a century) and a' legislative study
commission on reapportionment.8/ Both commissions agreed that the number of
representatives in the House should be substantially reduced and that town lines
should be preserved wherever possible as basic district demarcations. There was
never any serious doubt that the Senate would remain at 30 members, and it was
generally agreed that county lines would be preserved for Senate districting
wherever possible. The two commissions differed, in that the plan of the legislative
commission utilized fewer multimember districts with at-large elections than did
the plan of the governor's reapportionment panel. The legislature finally reached
agreement on a plan for a two-house legislative body with a Senate of 30 members
and a House of 150 members. By combining Chittenden and Grand Isle Counties and
Orleans and Essex Counties, and by keeping the remaining ten counties as single
units, 12 districts which preserved county lines were created for the Senate. The
largest district (Chittenden and Grand Isle Counties) elected six senators, while the
smallest two districts (Orange and Lamoille Counties) elected one senator each.

^ Each voter in a multimember Senate district was allowed to vote for as many
9 candidates as there were seats.

> The House was divided into 72 "initial division" districts. There were 31
single-member districts created by combining two or more towns, and 22 two-

^ member districts were also created by combining two or more towns. The larger
£} towns and cities made up the other 19 districts, most of which were divided into
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subdistricts. Significantly, these subdistricts (which were in fact the real legal
districts within the initial divisions) each elected no more than two representatives
on an at-large basis. The largest House district (District No. 1) was made up of the
cities of Burlington and Winooski, electing 15 representatives. But within this
"initial division" district were created eight subdistricts, seven electing two
members each and one electing a single member. At the other extreme, in
Vermont's fabled "Northeast Kingdom," nine towns were combined to form one
single-member district; the average population of the towns in this district was 120.
The legislature was remarkably successful in meeting its three basic goals in
reapportioning the House. It reduced the size of the House significantly; it
remained faithful to the concept of towns as basic components in electoral mapping;
and it did not allow multimember districts of over two members.

Legislative Apportionment; The Second Round

The legislature also established in 1965 a Legislative Apportionment
Board 9/ to plan for the apportionment of the Senate after each census on the basis
of population and for the apportionment of the House on the basis of registered
voter counts after every second presidential election beginning with the election of
1964. The legislature has the final say in constructing the basic district structure of
the apportionment plan. The Legislative Apportionment Board (1) suggests a plan to
the legislature; (2) is responsible (with advice from local boards of civil authority)
for setting up subdistricts; and (3) serves as a "fail-safe" mechanism in case the
legislature will not or cannot act. Thus, in 1971, the Reapportionment Board
submitted a plan for redistricting the Senate, a plan which under the 1965 statute
was introduced in the same manner as a regular bill. The legislature amended the
bill, however, by substituting an entirely new plan. After it became law in 1972, the
legislature's plan was challenged by a group of Democrats from Franklin and
Chittenden Counties before the Vermont Supreme Court, a process which is made
simple by the 1965 law. The Court struck down the new law as violative of the "one
man-one vote" principle, ordered the Reapportionment Board to come up with a
better plan in two weeks, reviewed the second plan (which had not, of course, gone
before the legislature), rejected it, decreed that the 1972 fall elections could be
held under the provisions of the previously rejected law, and ordered the Legislative
Reapportionment Board to submit a new plan to the 1973-74 session of the
legislature. The board did so, and the legislature again substituted its own plan,
which became law and went into effect for the fall election of 1975. This last
legislative plan has not been challenged in the courts and remains the plan under
which the Senate is presently constituted.

After the 1972 elections, the Legislative Apportionment Board submitted a
plan (also under the provisions of the 1965 law) for reapportioning the House of
Representatives. Passage of the new apportionment act went relatively smoothly.
The bill was approved during the 1974 session of the legislature with little trouble,
and the new plan was in place for the fall election.

Major changes in the districting system did not occur in either house because
of the reapportionment of the early 1970s. In the Senate, however, county lines
were violated in many instances as a few towns were snatched from one county to
bolster the populations of others for purposes of establishing nearly equitable
districts. While an overlay of Senate district lines on Vermont's county system
would indicate that the county-based grid was left pretty much intact, the
precedent was set in the 1974 plan for a possible substantial violation in the future
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of the county system of Senate districting. As it stands, the Senate has one six-seat
multimember district, three three-seat multimember districts, and nine districts
that elect either one or two members. Two counties in the Northeast Kingdom were
combined in 1974 to form one district, otherwise the one county-one district rule
was followed with the qualifications outlined above. In the House, 75 percent of the
statutory districts* constituted in 1965 were changed in 1974. While the number of
these districts remained constant, their geographic distribution was altered radi-
cally. The legislature did maintain the system of double-member and single-member
districts, however, and towns were retained as the basic unit for constructing the
districts. For the most part, large-town districts were not changed very much in
1974, but many small rural towns were shifted from one district to another in order
to meet the numerical imperatives of the court. It seems clear that as long as
Vermont maintains its disposition for a large legislature in a very small state, for
the town as the central unit of apportionment, and against the creation of
multimember districts, substantial shifts in district makeup will happen at every
reapportionment in the House. As things stand now, there are 52 House districts
that contain two or more complete towns. Twenty-two of these are double-member
districts and 30 are single-member districts. The rest of the House districts are
made up of the larger towns and cities or parts of these larger units combined with
smaller towns. In these aspects, the present system is much akin to the original plan
of 1965.

Effects of Reapportionment I
The fact that Vermont's large towns and cities gained hugely by reapportion- j

ment is obvious. For the most part, the increases in representation came in cities
and towns set up as single districts. However, the larger towns in the multitown
districts have also dominated the elections there. The group of towns comprised of
the smallest towns in each of the multitown districts has continually been under-
represented in the legislature (see Table I).

Politically, the effects of reapportionment are less clear. Democrats, who had
their greatest strength in the larger towns and cities in Vermontfs one-party
environment in 1960, have improved their position markedly in the past two decades
in the House of Representatives (where the most radical reapportionment took
place); but it is hard to tie this to reapportionment because reapportionment and the
great political breakthrough of the Democrats (ending a century of Republican
control in Vermont) occurred at about the same time, and this has confused the
cause-and-effect relationship. Probably the best conclusion to be drawn is that
reapportionment served as a catalyst for the Democratic breakthrough.

As regards the backgrounds of legislators, reapportionment probably was
directly responsible for (1) lowering the average age of legislators; (2) decreasing
the percentage of native-born Vermonters in the legislature; and (3) decreasing the
percentage of women.J_0/ Educational levels, and the percentage of lawyers in the
legislature, were probably unaffected. Reapportionment most likely accelerated the

K decline in the percentage of farmers in the legislature, however, while serving to
^ increase the number of Catholics.
i
^

* Statutory or "initial division" districts are those created by the legislature.
o Subdistricts are then created by local boards of civil authority under the eye of the
So Legislative Apportionment Board.



TABLE I

Percentages of Seats Won by Residents of
the Groups of Towns Comprised of the
Largest and Smallest Town in Each Multi-
town District

First Reapportionment
(Elections of 1965,

f66, f68, 70, 72)

Second Reapportionment
(Elections of 1974,

76, 78)

% of Towns in the
Group

% of Seats Won
by Residents of
Largest and Smallest
Towns

Smallest
Towns

27

14

Largest
Towns

27

54

Smallest
Towns

24

11

Largest
Towns

24

58

Since the Senate was apportioned close to the one man-one vote criterion
throughout the period from 1946 to 1976, it serves as a kind of control for an
analysis of the House of Representatives, which underwent substantial changes from
the mid-1960s onward. As it has been reported elsewhere:

Overall, the Senate did change (as regards the backgrounds of the legis-
lators) about as much as the House. Moreover, in 8 of 9 categories of
biographical data, the two bodies changed in the same direction. The
critical difference between the House and the Senate is that major
alterations in the Senate took place before reapportionment. . . . Changes
in the Senate occurred in the presence of party gains and in the absence of
reapportionment. This reinforces the contention that reapportionment
accelerated processes already underway in Vermont. The Senate responded
to the changing nature of Vermont society a decade prior to the House,
where the response was muffled by malapportionment. When this obstacle
was removed in the mid-1960s the chemistry bubbled more furiously. Key
to understanding the reapportionment revolution in Vermont, however, is
the fact that the bubbling had been going on before reapportionment and it
has continued afterward. The chemical causing this reaction must have
been party, not the removal of rural legislators from Montpelier. Ill

Conflict Areas for the Future I
The Vermont legislature will reapportion both houses in the 1981-82 sessions of

the legislature. If the past is any indicator, one may look for a minimal amount of
partisan conflict as the process unfolds, especially in the House. When the 1974
decision concerning the House came to a vote, for instance, only two roll calls were ^
needed for passage, and neither was close (112 to 31 and 124 to I5).\2l Moreover, So



neither of these votes fell among that group of roll calls causing heightened party
conflict during the legislative session. In the Senate in 1973, the same thing
occurred—no intense party competition at the roll-call stage on the reapportion-
ment plan. The 1972 act, however, which was subsequently struck down by the
Vermont Supreme Court, was approved in the legislature only after several partisan
votes in which those supporting the minority position were all Democrats. Since all
of those casting the minority votes also represented counties in the more urbanized
northwest, however (Chittenden County, for the most part), it is hard to tell if the
prime variable was party; one suspects that it was not. One caveat should go along
with the "nonpartisan" interpretation of legislative redistricting in Vermont: In the
past, the Democrats have never held enough power at the roll-call stage to do much
about a redistricting bill once it was on the floor and party battle lines were drawn.
That is no longer the case. In both Houses, Democrats are near parity with the
GOP, and this may change the future coloration of floor debate and voting on
redistricting.

Regionalism has mattered in Vermont!s redistricting politics from time to
time. Since Vermont's second largest city, Rutland (in Rutland County), is in the
southern part of the state, and the largest city, Burlington (in Chittenden County), is
in the north, regional problems are exacerbated. The Senate apportionment plan
now in use caused a heated Senate debate in 1974 as several plans were introduced
to retain Rutland County's fourth senator.

By far the most important area of potential future conflict, however, rests in
the question of single- vs. multimember districting, especially for the Senate. One
reason for this is that the city of Burlington has dominated the seats granted
Chittenden County in the Senate. The outlying (suburban or rural) towns in
Chittenden County are usually shut out of Senate representation. With the county's
population moving toward the latter and with the conflict heating up between the
urban and suburban areas (over the placement of large shopping malls, for instance),
the call for breaking up the multimember, six-seat district in Chittenden County is
heard more and more. Even political advertising in Chittenden County Senate races
is beginning to stress the need for a "town" (translated, "suburban") senator.

In each of the past five elections, the Chittenden County Senate district has
elected six senators, making a total of 30 seats filled. Twenty-eight of the seats
were won by senators living in one of the three communities in the county's urban
core (Burlington, South Burlington, and Winooski). Only one Chittenden County
senator lived in a suburban community (Colchester) and one in an outlying rural
community (Underhill). Thus the urban core, which contains approximately half of
the registered voters in the county, elected over 90 percent of the senators.
Moreover, the problem worsened during the 1970s; in the last two elections of the
decade, Burlington residents filled 75 percent of the seats, while in the first two
elections of the decade Burlington residents filled only 50 percent of the seats.

There is also a partisan aspect to the story. Over the same ten-year period,
only one of the 30 Chittenden seats was filled by a Republican. Simply stated, the
system of multimember districts in the Senate seems to have worked to the
advantage of the core communities and the Democrats in the largest district in the
state. The 1980 election may have signaled a shift, however. A political novice (a
college professor who teaches modern languages) running on the Republican ticket
from an outlying town came within a whisker of winning a Senate seat from
Chittenden County.



1
In other areas of the state, the political landscape is not as clear, leading to

doubts as to whether or not single-member districts would help the GOP, Perhaps
an even greater impediment to single-member districts is the insistence (bipartisan,
for the most part) that town and county lines be respected in the apportionment
process. As long as town and county lines are left inviolate, it will be very difficult,
if not impossible, to establish single-member districts and still maintain the one
man-one vote principle. When single-member districts for the Senate were proposed
by the Legislative Apportionment Board, they met strong and consistent opposition
from many areas of the state.

In assessing the problem of single-member versus multimember Senate dis-
tricts, a final point to be considered is that the essential nature of population
dynamics in Vermont, in both the 1960s and the 1970s (if preliminary census figures
are to be believed), was an exodus from the large towns. It may well be that the
movement to the smaller outlying communities will solve political problems such as
those we see in Chittenden County. Senate seats, in other words, will follow the
movement of population within multimember Senate districts.
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Virginia constitutions since 1830 have required a population basis for congres-
sional redistricting. Redistricting was considered mandatory, however, only if the
census changed the number of the state's representatives. State legislative districts
also followed a loose population standard, although the constitution itself was silent
until 1971 on legislative apportionment criteria. Incumbency, communities of
interest, and natural boundaries also were factors in determining legislative
districts, and an inviolable informal rule prevented the division of any city or
county. Multimember and floater districts were used to preserve this rule.U

Urban-rural and sectional conflict characterized legislative redistricting. The
roots of the Democratic "Organization," the conservative faction led by Senator
Harry F. Byrd, Sr., which dominated the party and controlled Virginia politics until
little more than a decade ago, were in rural eastern and southern Virginia. Urban
areas, least attuned to the Byrd philosophy of limited growth and minimal services,
afforded whatever opposition the Organization encountered. The state's tiny
Republican party found a base in rural southwest Virginia's traditional mountain
Republicanism.

By custom, the legislature appointed a redistricting study commission from
among its own membership in each census year. The several commissions con-
sistently recommended more extensive changes than the General Assembly would
accept. Organization leaders in the legislature asserted control once the commis-
sion reported, drawing largely upon the available districts of rural retirees to allot
urban areas some, but not all, of the additional state legislative seats merited under
the latest census. In turn, competition among the urban areas for the limited
number of new seats thwarted any urban coalition strategy. The handful of
incumbent Republicans generally were secure and more often than not supported the
Organization plan. Congressional districting was largely a matter of incumbency
protection and district stability.

Redistricting was a legislative prerogative. Congressional incumbents usually
sought advantage through legislative intermediaries, and the governor, normally an
Organization stalwart, intervened in the redistricting process only to ensure that a
stalemate did not develop. In 1952, for example, the governor called a special
session after the Assembly failed to redistrict at its regular session.

Redistricting in the 1960s
Rapid urbanization after World War II created an "urban corridor" stretching

from the northern Virginia suburbs of Washington, D.C., south to Richmond, and



then east to the cities of the Hampton Roads and Tidewater regions. The 1960
census revealed that the plans drawn in 1952 now underrepresented urban areas by
eight seats in the House (100 members) and by three seats in the Senate (40-
members). Maximum population deviations between districts were 308.8 percent for
the House and 235.5 percent for the Senate. In congressional districting, all urban
areas were underrepresented: Northern Virginia was 33.3 percent over the ideal
district population; the urban Tidewater, 25.0 percent. The maximum population
deviation for congressional districts was 54.2 percent.

The General Assembly showed little inclination to address these problems,
failing in 1960 to create the customary redistricting commission. The governor
appointed a commission comprised equally of legislators and nonlegislators, but the
1962 Assembly ignored its recommendations and made only token legislative
redistricting changes. No action was taken on congressional districts, since the
number of representatives remained at ten.

Urban voters challenged both House and Senate districts in federal court
immediately after the Baker decision. A 1962 district court decision overturning
both plans was upheld by the Supreme Court on June 15, 1964 in one of the
companion cases to the Reynolds decision.^/ Acting under a district court deadline,
the legislature then drew districts which gave urban areas their full representation.
The redistricting was more partisan than before, as several Republican districts
were extensively altered; most Republican legislators voted against the plan. The
district court in 1965 rejected a challenge by black voters in Richmond to a
multimember House district embracing Richmond and suburban white Henrico
County.

The reapportioned legislature was only marginally younger and more diverse in
composition than its predecessors. Republican strength remained at eleven House
and four Senate seats. Paradoxically, however, the 1966-68 sessions were markedly .,
more progressive and productive than their predecessors. The Virginia electorate
practically doubled when the 24th Amendment (1964) removed the poll tax. Senator
Byrd died in 1965, and Democrats, under the leadership of Mills Godwin (who was
elected governor in 1965), sought to appeal to the new urban and black electorate by
moderating the party's traditional posture. The next sessions were dramatically
different in policy output not so much because the membership was different but
because many of the same legislators now saw the political need for change.

New congressional districts were drawn in 1965 after the state Supreme Court
held the existing plan in violation of both the state constitution and the U.S.
Supreme Court's one man-one vote standard.^/ The new plan was adopted without
obvious partisan overtones. Three distinctly urban districts resulted, while two
other districts had large "urban corridor" components. The only casualty of the
redistricting occurred in one of these latter districts when an area of suburban
northern Virginia, added to the district in place of several rural counties, helped
defeat House Rules Committee Chairman Howard Smith in the primary and elect a
Republican in the general election. Republicans also picked up a fourth seat not
related to reapportionment events. The new congressional districts ranged from g
6.1 percent above to 4.5 percent below the population ideal. O

Redistricting in the 1970s
The Democratic party had dissolved into factionalism, and a Republican was w

governor by 1971. Republicans controlled 6 of 10 congressional seats and, while So



moderate and conservative Democrats still controlled the General Assembly,
Republican strength had risen to 2fr House and 7 Senate seats.

The General Assembly faced the task, after the 1970 census, of shifting
approximately eight House and three Senate seats to urban areas. The central issue
in state legislative redistricting, however, was whether the Assembly would abandon
tradition and adopt a single-member system, which would require that cities and
counties be split. Pressure to do so was exerted both by the need to meet the
narrower population "exactness" standards of the Preisler decision and by the
possibility that the Department of Justice, in its review under the 1965 Voting
Rights Act, might require a single-member system anyway. The traditional
redistricting commission was dropped from the redistricting process after 1970.
Instead, the standing committees of the legislature, to which reapportionment
measures are referred, also undertook the presession activities.

The Senate generally was agreed to protect incumbents, target a few
"mavericks" (such as liberal faction leader Henry Howell of Norfolk) for defeat, and
create districts of manageable campaign and constituent-contact size. The Senate
found that these goals could be realized by using a single-member system which
divided urban localities and a few rural localities, and Senate redistricting was
accomplished with little difficulty. All but one of the districts were within five
percent of the population ideal. Only one Republican clearly seemed to be targeted
for defeat, and most Republicans supported the plan. The Senate "Old Guard,"
remnants of the pre-1965 Organization, simplified matters by choosing to retire.

In the House, close residential proximity of incumbents in urban multimember
districts made it likely that several incumbents would end up in the same
single-member districts. Nor was there any clear partisan advantage to be gained
from a single-member system. Finally, cities and counties as units of repre-
sentation would have been much more eroded in the House than in the Senate by
single-member districts.

The House therefore finally approved a plan using multimember and floater
districts which had a maximum population deviation of at least 16.4 percent. For
the first time a locality was divided, two five-member districts being drawn for
Fairfax County. The plan was the most partisan to date; several rural Republican
incumbents were submerged in Democratic majorities, and a floor amendment
shifted an extra seat from Fairfax, where Republicans had enjoyed recent success,
to Norfolk, a Democratic city.

The Department of Justice objected to multimember districts in five Virginia
cities but withdrew its objection after the Supreme Court refused, in Whitcomb v.
Chavis, to rule such districts per se unconstitutional. Both legislative plans in the
meantime were challenged in federal district court, the cases being combined as
Howell v. Mahan.fr/ Senator Howell successfully sought a combined three-member
Senate district for Norfolk and part of Virginia Beach due to technical difficulties in
allocating shipboard Navy population among single-member districts. The court
overturned the House plan because of the population disparities and ordered its own
plan, under which the House was elected in 1971. The court plan divided a dozen
localities but continued to use multimember and floater districts.

On appeal, the U.S. Supreme Court, on February 21, 1973, issued the landmark
Mahan v. Howell decision, in which the Court first distinguished a less restrictive



standard for state legislative than for congressional districts.5/ The Court upheld
the 1971 Assembly plan, specifically recognizing that since the legislature does
enact legislation applying to localities, protection of political subdivision boundaries
was a rational state purpose justifying the deviation from the ideal. The Court
upheld the lower court change in the Senate plan.

Congressional redistricting in 1971 differed most markedly from the past in
the level of partisanship. In order to preserve separate districts for two Democratic
incumbents, the 4th District was allowed to snake narrowly along the 3ames River,
from urban Tidewater to Appomattox County in the center of the state. On the
other hand, Republican incumbents in both the 6th and 8th Districts were shifted
into districts already held by Republicans, the 9th and 10th Districts, respectively.
The necessary shifts of seats to urban areas were made without much difficulty,
northern Virginia receiving an additional district of its own (its second) and urban
Tidewater's weight increasing in a district it shared with rural neighbors. (A second
district continued to be composed entirely of urban Tidewater localities.) Refusal to
divide any locality other than Fairfax County left the plan with a maximum
deviation of 7.3 percent, however, which was above the 1969 Supreme Court
standard set in Preisler.

The congressional plan was challenged in federal district court after the state
Supreme Court refused to act. The federal court found the plan inadequate on
population grounds and enjoined elections under the plan. Within two weeks of the
court's decision, the 1972 legislature produced an acceptable plan with a maximum
deviation of 0.68 percent. (The announcement by the ith District incumbent, after
the injunction, that he would not seek reelection aided the Assembly considerably.)
Population exactness was approached by dividing three localities in addition to
Fairfax County.

The changes affecting Republican congressmen were allowed to stand, but the
Republicans captured all four affected districts in the 1972 elections. They
increased their strength to seven in all by capturing the redrawn 4th District as
well.

Redistricting in the 1980s
Virginia increasingly has become Republican in national and statewide politics.

The GOP has held the governor's office throughout the seventies. One of two U.S.
senators is a Republican, as are six of the ten members of the House of
Representatives. After a mid-seventies decline in legislative seats, Republicans
also may be on the verge of extending their success to the state legislative arena.
In the 1979 general elections they captured 25 House and 9 Senate seats. With the
Assembly the last bastion of Democratic control, partisan factors are bound to color
the 1981 reapportionment.

Preliminary estimates are that the state's population has increased by 14 per-
cent since 1970, with most of the growth coming in the outer suburbs of northern
Virginia, the Tidewater, and Richmond. Transfer of seats to these localities from
the central cities and the inner suburbs, rather than rural to urban shifts, will be the
dominant fact in 1981. Redistricting again will be controlled by the standing
legislative committees, since no commission was created. Numerous groups are
prepared to monitor the redistricting, including some (such as Common Cause) which
favor single-member districts. The governor, a dedicated Republican, can be
expected to use his access to the public forum to protect his party's interests, if
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necessary. Nothing suggests, however, that the tradition that redistricting is the
domain of the General Assembly will change in 1981.

The Senate is set to extend its single-member system, since census data this j
year will allow the division of Norfolk. Only eight districts are within the five I
percent tolerance which has been set as a guideline, and the main question will be j
whether conflicts among Democratic incumbents can be avoided. Retirements may j
hold the key as to whether the process will be a harmonious one. Recent Republican j
successes also may make some members of that party inviting targets for major j
district changes by the Democratic majority, both because of their party and j
because many of them lack seniority. |

The practical dilemma for the House will be much the same as in 1971— j
whether to adopt a single-member system which has the same political and practical
drawbacks that it had in 1971. Another major problem for the House is that
preliminary population estimates suggest that counties and cities cannot easily be ;
arranged into districts meeting a five percent deviation criteria. (Only 11 districts, j
with 19 delegates, are now within that tolerance.) The steps required to bring all j
the districts into line—extensive breaking up of traditional local groupings, creation \
of multimember districts of large geographical and population size, and use of j
several large floaters—may prove politically very difficult. The choice of ap- ,
proaches could well split party, sectional, and factional ranks in the House, and no j
clear preference of approaches yet has emerged. i

Adjustments will be necessary in all but one of the congressional districts, \
where deviations are estimated to range from 12.06 percent above to 7.66 percent
below the ideal. Growth in the outer northern Virginia suburbs makes the 7th and !
8th Districts the most overpopulated, and the excess population from these districts j
almost certainly will be distributed to the 5th and 6th Districts. These adjustments j
appear politically feasible at this point, and all affected incumbents should retain |
separate districts. The most difficult problem, and the one which may give rise to j
some serious partisan conflict, promises to be the rearrangement of the common
borders of the 5th, 6th, and 7th Districts. A University of Virginia professor has put
forth the idea of creating a "central city" district of Norfolk, Portsmouth, Hampton,
and part of Newport News. There seems to be little legislative sentiment in favor
of this idea, but the concept may become an issue at some point.

NOTES !

1. A "floater" district refers to a situation in which two or more regular j
districts, each with its own separate representation, are combined to elect an
additional, or "floater," representative.

2. Davis v. Mann, 377 U.S. 678 (1964).
3. Wilkins v. Davis, 205 Va. 803, 139 S.E.2d (1965).
4. 330 F.Supp. 1138 (E.D. Va. 1971).

| 5. 93 S.Ct. 979 (1973).
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WASHINGTON
Hugh A. Bone
Richard Morrill

Washington State reapportionment and redistricting problems have constituted
an exciting area of legislative and electoral politics. As in many states, the record
has often been a sordid one. It has been characterized by legislative inaction
resulting in extensive public and court involvement.^/

1930-1960
After the legislature reapportioned in 1901, it refused to do so after the

censuses of 1910 and 1920. Interested citizens therefore placed a reapportionment
initiative on the ballot in 1930, increasing the size of the legislature to 49 senators
and 99 House members. The initiative was adopted by the voters but was not to the
legislature's liking. The legislature therefore enacted its own plan in 1931. The
governor vetoed the bill on the grounds that initiated statutes were immune from
repeal or modification for two years.

In the first election after the new apportionment (1932), the legislature swung
sharply from Republican to Democratic control. This could not be traced directly to
the new districts, as the Democratic tide also swept into office the Democratic
candidates for governor, U.S. senator, and all but one of Washington's congressional
seats, while giving Roosevelt 57 percent of the popular vote.

Again the legislature took no action after the 1940 census. Meanwhile, the
population increased about 40 percent between 1930 and 1950. By 1950 the
malapportionment was receiving much attention in the press and from civic groups.
The legislature came under mounting criticism when it failed to reapportion in 1951.
The Legislative Council proposed new apportionment plans in 1953 and 1955, but the
legislature refused to act.

a

Meanwhile, the League of Women Voters and its allies started an apportion-
ment initiative but failed to obtain the requisite signatures to get it on the ballot in
1954. Undaunted, supporters got a measure on the ballot in 1956, and it was adopted
by the voters. But in the end the legislature outwitted the initiative supporters.
Aware of the initiative efforts, legislators proposed an innocent-looking consti-
tutional amendment in the same 1956 election, permitting the legislature to
"amend" an initiative by a two-thirds vote. The apportionment initiative carried by
42,000 votes, the legislature's amendment by 62,000 votes. Few people foresaw that
in supporting both propositions, the voters of Washington had opened the way for the
legislature to emasculate the apportionment initiative. The legislature did so
almost immediately, with amendments that were almost tantamount to repeal. The



legislature restored a number of former districts, its action surviving a state
Supreme Court test in a much-criticized 5-4 decision. While the new apportionment
was some improvement over the old, 24 of the 49 senatorial districts deviated by 25
percent or more from the average population, and districts varied in population
from 20,454 to 145,180. Perhaps the major impact of the 1957 reapportionment law
was to lock in the Democratic majorities in both houses.

The Sixties
When the legislature again failed to act in 1961, the League of Women Voters,

using data from the 1960 census, readied a carefully drawn initiative for the 1962
election. However, the initiative failed to pass. Low voter turnout and the
determined opposition mounted by farm groups and rural interests contributed to the
defeat. Some supporters also felt that even if the initiative were adopted, the
legislature would only emasculate it as it had the 1956 measure.

Even before the 1962 election, an important new force entered the reap-
portionment picture—the courts. In light of Baker v. Carr, a suit was filed in June
1962 challenging the state legislative and congressional district patterns. After
defeat of the 1962 initiative, proponents of a new law rallied around court
intervention.2/ In a historic decision, the federal district court dismissed the
complaint against the congressional districts but found "invidious discrimination" in
the legislative districts and ruled them unconstitutional. But the court avoided
immediate direct intervention by giving the legislature, scheduled to convene in
January 1963, a chance "to discharge its constitutional mandate."^/

The Democrats had a large margin in the Senate and a 51-to-48 majority in the
House. But seven Democrats in the House joined with the Republicans to resist the
reapportionment plan supported by the Democratic majority. The House coalition
managed to pass its own bill, affording much protection both to Republican
incumbents and to the seven defecting Democrats. But the House and Senate then
could not agree on a compromise. The court's patience and prodding were obviously
not enough to force legislative action. In effect, the ball was now in the court's lap
and it had to decide what to do with it.

The balance of 1963 and 1964 was replete with political thrusts and counter-
thrusts and appeals involving the courts, legislative leaders, and the attorney
general.4/

In May 1963, the district court responded to the legislature's inaction with a
decision expressing disappointment and declaring all 1957 redistricting laws null and
void; it said it would not undertake the reapportionment itself, however.

In July 1964, the district court said some judicial action had now become
necessary, and it noted such alternatives as court redistricting, at-large elections,
and weighted voting in the 1965 legislature. In October, during the election
campaign, the court dropped all these options and ruled that redistricting must be
made the first order of business at the 1965 session and that legislators elected in
1964 could serve only one year. The court later removed the one-year restriction
but said the legislature could take no final action on any bills in 1965 until it had
acted on reapportionment.

The 1964 election resulted in large Democratic majorities in both houses, the
demise of the House GOP-Democratic coalition, and the placing in office of



Republican Governor Daniel 3 . Evans, In contrast to Governor Rosellini, his
predecessor, Evans heavily involved himself in reapportionment mat te rs and judi-
ciously used both the veto and threat of the veto to force the Democratic majorities
into compromise affording protection to the Republican interests . By this t ime,
also, the legislature was convinced that the district court would do the redistricting
if the legislature failed to do so.

After 47 days of hectic bargaining among the governor, Senate and House
Democrats , and a generally united Republican party, a redistricting bill was passed.
The Senate vote was largely along party lines, but it took a coalition of 39
Republicans and 17 Democrats to gain the House's acceptance. The governor
quickly signed the bill, to the cries of many House Democrats that they had been
"sold down the river.11 The court accepted the measure but noted that it was short
of "mathematical perfection"; the court called for a bet ter law after the 1970
census.5/ Although the court had re t rea ted over the months, it had kept pressure on
the legislators to redistr ict . Without court intervention, most legislators later
admitted, redistricting would not have been accomplished.

The 1965 law extensively reshuffled seats , only 4 of the 49 Senate districts
remaining the same.6/ Five of the 49 Senate and 15 of the 99 House seats were
moved from one part of the s ta te to another. All but two of the new districts were
within a population deviation of 15 percent .

One of the most significant aspects of the 1965 law was its a t tempt to protect
both incumbents and current party voting strength. The fact that the big gainers
were the suburbs and the metropolitan areas , however, did provide an edge for
Republicans. They increased their strength from 39 to 55 House members—a
majority—in the first election following the redistricting, in 1966. With only half of
the Senate up for reelection, the Democrats lost three seats in 1966 and retained
control by a margin of 29 to 20. They have kept their Senate majorities up to the
present. Republicans retained their control of the House until the 1970 elections,
when they lost badly and elected only 41 members.

Political scientists have long disputed the impact of legislative reapportion-
ment in 1965. 3ames 3. Best made a thorough analysis of the results of the 1965
law.7/ He concluded tha t the extensive turnover brought in a number of people with
a new view of the job of legislator. Lobbyists had to establish new contacts , and
new coalitions were formed which resulted in an acceleration of spending for all
s t a t e services, especially spending that benefited urban and suburban voters. The
changes were not dramatic but were nonetheless important .8/

The Seventies

The 1970 census reported substantial population shifts in Washington, indi-
cating a need for fairly drastic changes in legislative districts. The largest cit ies
had suffered population losses relative to the rest of the s ta te , with Seatt le having ^
to lose two districts and Spokane, one. Eastern Washington had to lose two seats , £r
while suburban Seat t le-Tacoma (King, Snohomish, and Pierce Counties) stood to gain §
three . The shift of population to the suburbs appeared to favor Republicans, given ^
the Democrat ic character of the large ci t ies. The 1970 census revealed dis- <
crepancies in population in the existing districts ranging from +97 percent (134,000) ^
to -45 percent (44,000).

The 1970 election resulted in a Republican House and a Democrat ic Senate. In 5



1971, the respective caucuses developed their own highly partisan plans, the
Democrats led by state Senator Robert Greive and the Republicans by Attorney
General Slade Gorton. Each plan was openly and cleverly designed to maximize
party strength. The Democratic plan was an especially classic form of gerrymander.
A compromise was not reached in 1971, and a special session of the legislature was
required in 1972. At this time, a Seattle attorney, George Prince, sued in
Washington district court (Prince v. Kramer), asking the court to impose its own
plan if the legislature failed to act by February 25, 1972.

A compromise was not quite reached in the special legislative session,
evidently because of incompatible arrangements by the two parties in Seattle and
Spokane. The court then took jurisdiction. The court accepted fairly stringent
nonpartisan and antigerrymandering guidelines suggested by Prince (a maximum
deviation in population of one percent; compactness; integrity of cities and counties;
consideration of racial minorities and such natural geographic boundaries as the
Cascades and Puget Sound). The court appointed a University of Washington
geography professor, Richard Morrill, as special master, and also allowed interested ;
parties to submit plans: The State Labor Council did so for the Democrats and the j
attorney general for the Republicans, while the secretary of state submitted the i
existing 1965 plan. Only a month was available for the fedistricting task, but j
despite constant inputs of new data, the job was completed in time for filing. It had j
been hoped to experiment with computer redistricting, but time constraints made !
this impossible.9/

Once the new plan was submitted, the Democrats attacked it as biased in
favor of the Republicans. They appealed the issue to the U.S. Supreme Court. ,
However, the plan was eventually accepted as drawn, requiring a frantic adjustment j
of precincts and election rolls in the short time before the 1972 primary election. j

The 1972 elections resulted in a "surprise" Democratic victory. Democrats j
held both houses of the legislature until 1978, when the House became tied, i
49-49.10/ :

It should be noted that party loyalty is very weak in Washington, and
personality looms large. It is not uncommon for a senatorial district to elect one
Republican and one Democratic representative, both by wide margins. Hence it is
difficult to predict elections. This volatility also suggests that it may be a little
silly for the parties to invest so much effort in redistricting on the basis of previous i
election results!

In the 1979 legislature, Common Cause and the League of Women Voters, with
Professor Morrill's help, supported legislation to create a Redistricting Commission. !

This passed the House readily with strong bipartisan support, but the Senate "old !
guard" declined even to hold hearings on the proposal. Thus the stage is set in 1981

^ for another attempt by the legislature to redistrict itself, despite its dismal record.
o
CD The Eighties .
£ Preliminary census results suggest a continued population loss for the city of
<: Seattle and its traditionally Democratic districts but very few major population
^ changes in most other parts of the state. Thus, apart from the shift of districts i

from the city to the suburbs around Seattle and Tacoma, no drastic revisions will be
OJ required. However, Washington is expected to gain an eighth congressional district,
co which will probably be located in the suburbs around southern Puget Sound ;



(stretching from Olympia to Seattle).

A scandal affecting the Democratic leadership in both the House and Senate
helped to bring about Republican victories in 1980, giving the GOP control of the
governorship and the Senate as well as the House, It is now too late for the
Democrats to change their minds and seek a nonpartisan or bipartisan Redistricting
Commission.

NOTES

1. The apportionment story is lengthy and complicated. Space allows only
highlights here. Fortunately, there are extensive accounts of reapportionment in
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The Politics of Reapportionment in Washington State (New York: Holt, Rinehart and
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of the sixties in the section on "Washington," in Impact of Reapportionment on the
Thirteen Western States, ed. Eleanore Bushnell (Salt Lake City: University of Utah
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WEST VIRGINIA
Kathleen M. Arnold

County integrity, rather than partisan politics, has historically played the pre-
dominant role in West Virginia redistrictings. The original constitution stated that
the criteria in drawing legislative districts should be, in order of priority, the
preservation of county integrity, compactness, contiguity, and populations as equal
as possible. Therefore, population has traditionally been a less prominent concern
than the issue of county representation. Because of these constitutional priorities,
the constitutional formulas for House and Senate representation have made it all but
impossible to strictly apply the one man-one vote rule in West Virginia.

According to the constitution, seats in the House of Delegates, the legis-
lature's lower chamber, were to be apportioned so that each county would receive at
least one delegate unless a county had insufficient population to entitle it to a
delegate. If a county did not qualify for individual representation, due to the fact
that its population was less than three-fifths of the quotient obtained by dividing the
membership of the House by the population of the state, then it was to be combined
with one or several other counties to form a delegate district.^/ However, although
the constitution allowed for a scheme where some counties would serve as
multimember districts, and some small counties would be combined to form either
single or multimember districts, the legislature usually ignored these constitutional
provisions and gave each county at least one delegate rather than combining any
county with another to form a delegate district.2/

The original constitution provided senatorial representation through nine
senatorial districts, each electing two senators. These districts followed the
mandate of the constitution that county lines be left intact. By 1970 the number of
two-member Senate districts had been increased to 17.

At the time of the 1960s redistricting, Democrats controlled both houses of
the legislature, as well as the governorship. Therefore, this redistricting was
conducted by a Democratic legislature without fear of a veto by the governor.

§ However, the redistricting centered on the issue of county representation rather
5 than partisan politics. The legislature proposed a constitutional amendment in 1962
5 that would have guaranteed at least one House delegate to each county, but the
h- amendment was defeated by the voters._3/ In 1963, the House voted to increase its
[2 membership from 100 to 106 so that the size of the districts would be smaller, thus
^ lowering the ratio of representation and requiring the creation of fewer delegate

districts. By increasing the size of the House, the ratio of representation was
^ lowered to 10,530; 12 counties were below this ratio, as opposed to 13 under the
S 100-delegate plan.4/ The legislature, however, still refused to create delegate



districts and eventually gave each county at least one representative, regardless of
population.

The complicating factor in the 1960s Senate districting was that the state's
population had shifted such that Kanawha County could not be represented by a
single two-member district without causing huge population disparities. But
constitutionally neither Kanawha County nor the city of Charleston could be split to
form two districts. Therefore, a seventeenth "replica district" was added to the
plan in 1968 so that Kanawha County was represented by both the 8th and the 17th
Senate Districts, giving the county a total of four senators. The rest of the Senate
districts contained one or several counties. (The larger two-member districts made
it easier for the legislature to maintain county lines in Senate districting thao in
House districting.)

Congressional districts are the largest districts in West Virginia, and it would
follow that the size of the districts would make them the easiest for the legislature
to draw, given the legislature's concern for county integrity; but it was the
congressional districts drawn in 1961 that led to the only redistricting court case to
be filed in West Virginia in the 1960s. The suit, which was filed in federal district
court by five Republicans, charged that the 1961 districts, with a population
disparity between the largest and the smallest of 39.1 percent, were not in keeping
with the state constitutional mandate that districts be as nearly equal as possible in
population. The court ruled in favor of the plaintiffs and ordered the legislature to
redraw the congressional plan. The new plan, drawn in 1968 using 1960 census data,
had a population disparity of 1.9 percent between the largest and the smallest
districts, and still did not cut any county lines. At that time these districts had the
lowest disparity of any congressional districts in the United States. Politically, the
redistricting gave Representative Ken Hechler (D), who had been the target for
defeat in earlier plans, an advantage at the expense of Representative 3ohn M.
Slack, 3r. (D). The only Republican congressman (Arch Moore, who retired to run
for governor in 1969) was not affected by the plan drawn by the Democratic
majority in the legislature.!)/

West Virginia attempted another redistricting in 1971, and it was the 71 plan
rather than the f61 plan that prompted the first court challenge to the constitutional
scheme of apportionment in the state. The population trends of the 1960s were the
same as those of the f50s, and the 1970 census revealed a significant increase of
population in the city of Charleston and the surrounding area of Kanawha County.
Therefore, when the House attempted to redistrict itself so as to provide at least
one representative to each county, the result was a population deviation between
the largest and the smallest district of 122.9 percent. Plaintiffs from counties
underrepresented in this plan lost no time in filing suit in federal district court.
Represented by the Appalacian Research and Defense Fund, they claimed that the
huge population variances diluted their votes. In Goines v. Haiskell,6/ a three-judge
panel declared the 1971 House plan unconstitutional. The state constitutional §
formula regarding House reapportionment was struck down on the grounds that it (5
resulted in impermissible variations in district populations. The state was ordered 5
to hold the 1972 elections with the plan drawn in 1963, even though 1970 census ^
figures showed that the districts in that plan had even greater population disparities [2
than those in the 1971 plan. The court threatened to enact a plan of its own if the ^
legislature failed to redistrict by the end of its 1973 session.

10

The plan enacted by the legislature in 1973 did not follow the constitutional £



formula, but rather combined adjoining counties to form large multimember House
districts. County lines were cut in six instances in this plan, the first time this had
been done in legislative redistricting in West Virginia. The maximum percentage
variance of the new plan, based on 1970 census figures, was 16.2 percent. Due to
the fact that the U.S. Supreme Count had just approved a 16.4 percent variance in a
Virginia legislative redistricting case,77 the West Virginia legislature had some
confidence that its new plan would be upheld.

Nevertheless, the plaintiffs in the previous House redistricting suit petitioned
the federal court to reopen the case, maintaining that a more equitable plan was
possible and thus constitutionally required. They presented an alternative plan, one
with a maximum variance of only 2.3 percent. The plaintiffs1 plan, however, cut the
boundaries of 23 of the state's 55 counties. The court, in the case restyled as Goines
v. Rockefeller,8/ upheld the legislature's plan in August 1973.

In the early 1970s, West Virginia had a Republican governor, Arch Moore,
whose reaction to Senate redistricting, which did not prompt any court case, was to
veto every plan the legislature drew. His concern was that the large districts
created by the Democratic legislature would submerge Republican votes. Moore
vetoed the 1971 and the 1974 plans. In 1976 the legislature presented a new plan
with a 22.9 percent population variance between the largest and the smallest
districts, according to 1970 census data. Democratic Governor 3ohn D.
Rockefeller IV, who was elected in 1976, let the plan become law without his
signature.

In 1971, West Virginia lost a seat in Congress, its delegation being reduced
from five to four; therefore, a new congressional districting plan was necessary. In
1971, the legislature enacted a congressional redistricting plan that left county lines
intact. Because the federal courts had imposed a more stringent population
requirement for congressional districts than for state legislative districts,9/ the
smallest possible population deviation was mandated. The 1971 plan created
congressional districts with a percentage variance of less than one percent (0.8 per-
cent), based on 1970 census figures.

Despite this very small variance, however, the congressional redistricting was
challenged in federal court, the plaintiffs contending that the legislature had passed
over several possible plans with even smaller percentage variances. Defenders of
the enacted plan responded that the alternative plans, although perhaps closer to
population equality, were unreasonable in that they severed county lines, created
districts that were not compact, and established districts comprised of areas that
had no community of interest. In West Virginia Civil Liberties Union v. Rockefeller
(1972), the three-judge federal court unanimously upheld the enacted plan.

The 1981 redistricting in West Virginia can be expected to create few major
§ controversies. The November 1980 voting resulted in the reelection of Democratic
5 Governor John D. Rockefeller IV, as well as the preservation of Democratic control
5 in the legislature. Therefore, partisan conflicts will be avoided when the state
K attempts to redistrict, and the central controversy will be over the question of how
[2 to maintain the integrity of the counties. The House districting will probably be
^ accomplished using the same criteria and methods used in 1973, since the legislature

is unlikely to risk another court suit. It might be somewhat easier to preserve
^ county lines in 1981, since Kanawha County has lost population, while the smaller
S mining counties of the panhandle have gained population. Thus the state's



population as a whole will be more evenly distributed throughout the counties.

The 17th Senate District, the "replica district1' in Kanawha County which was
created in 1968, will probably remain in the 1981 plan, since the Kanawha County
population has not dropped enough for the county to lose a Senate district. And
although the number of congressional districts will not change in 1981, a con-
gressional redistricting will still be necessary since mid-decade census projections
have revealed a 6.8 percent maximum population deviation between the largest and
the smallest existing congressional districts, and the U.S. Supreme Court has set
three percent as the de minimus standard for congressional districts.

NOTES

1. Oscar D. Lambert, West Virginia and Its Government (Boston: D.C. Heath &
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WISCONSIN
A. Clarke Hagensick

Reapportionment in Wisconsin, as in most states, has produced several
tempestuous battles during the past three decades. Unlike many other states,
however, these battles did not occur solely because of the series of U.S. Supreme
Court cases beginning with Baker v. Carr. A major fight over legislative
redistricting in the 1950s revolved around state constitutional interpretation. In the
1960s, divided partisan control of state government precipitated a stalemate
ultimately broken by the Wisconsin Supreme Court. By comparison, redistricting in
the 1970s was largely anticlimactic, as governor and legislature rose above
partisanship to protect incumbents and ward off further intervention by the courts.
It is likely that the scenario of the 1970s will be largely repeated when the maps are
redrawn on the basis of the 1980 census.

Ground Rules and Battle Lines

The Wisconsin state constitution sets forth the following standard governing
the apportionment of legislative districts:

At their first session after each enumeration made by the authority of the
United States, the legislature shall apportion and district anew the
members of the senate and assembly, according to the number of inhabi-
tants, excluding soldiers and officers of the United States army and navy.

This population basis for both houses of the legislature has prevailed since Wisconsin
became a state in 1848. 1/ Responsibility for the task of redistricting clearly lies
with the legislature through the normal lawmaking process. Thus, the governor is
involved in redistricting through his authority to sign or veto legislation passed by
the two houses. (There have been numerous suggestions to establish a reap-
portionment commission or some other body apart from the legislature to handle
redistricting, but such suggestions have come to naught.) The constitution also
requires single-member districts, with "such districts to be bounded by county,
precinct, town, or ward lines, to consist of contiguous territory, and be in as

55 compact form as practicable."2/ In addition, the state Supreme Court in 1892
^ decreed that individual counties could be divided into two or more districts, or two
O or more entire counties could be combined as one district, but Assembly districts
|? could not include parts of one county joined to another county or portion of another
^ county.3/ These requirements necessarily modified somewhat the strict application

of the population criterion.
00

co Assembly districts cannot be split in forming Senate districts. The prevailing



pattern is that three Assembly districts make up a Senate district. There was
always a slight deviation in the three-to-one formula, however, since traditionally
the state Assembly had 100 seats while the state Senate had 33. Thus, under any
districting scheme at least one Senate district would contain four Assembly
districts.

The legislature dutifully reapportioned after each census until 1941, when it
failed to take action based on the 1940 census. Thus by 1951 there had been a lapse
of 20 years from the last reapportionment—a 20-year period which included the
Great Depression, the New Deal, World War II, and the postwar recovery, with all of
the population shifts attendant upon those momentous events. Milwaukee, Madison,
and other urban centers generally gained population in these years in relation to the
rural areas of the state. From 1900 to 1950 the percentage of the state's population
defined as urban increased from 38.2 percent to 55.5 percent. (That trend has
continued; by 1970 the urban population had reached 65.9 percent. It is probably
about 70 percent at present.)

Several important demographic and political cleavages have long influenced
deliberations on reapportionment in Wisconsin. The urban/rural rivalry has been
one—especially in light of the continual population shifts between those two sectors
noted above. Typically, rural interests have been cast in the role of defending the
status quo against the claims for increased representation by the growing urban
areas.

Clearly, partisan competition has also been a major factor in Wisconsin
reapportionment fights. Dating from 1946, when the Wisconsin Democratic party
was "born again" in the wake of the demise of the Progressive party, Wisconsin has
moved to a strongly competitive two-party system. The test of strength between
the two major parties has had some, but not total, correlation with the urban/rural
contest. On the basis of size of place, Republicans have been strongest in the small-
to medium-sized villages and cities in the state (up to 50,000 population); the
Democrats, on the other hand, have been strongest in the cities with populations
above 50,000—especially Milwaukee and Madison.

A third major influence on reapportionment, and again one that is related to
the first two, is the city of Milwaukee's unique status as by far the largest and most
prominent urban center in Wisconsin. This has fostered a tendency for political
conflict to be structured as Milwaukee versus the rest of the state. Thus, some
politicians may derisively refer to "the state of Milwaukee," while Milwaukeeans
complain that the rest of the state is ganging up on them. In reapportionment
battles a major focal point has often been the question of what Milwaukee would
gain or lose under alternative approaches.

In both the 1950s and the 1960s, Wisconsin underwent tumultuous battles over
reapportionment. In each decade the Wisconsin Supreme Court played a critical role
in these battles. Of course, its involvement in the 1960s was buttressed by the ^
landmark reapportionment decisions rendered by the U.S. Supreme Court. To be g)
sure, many other political actors were also involved in the reapportionments of the o
fifties and sixties, but in each decade the s ta te high court was the final arbi ter . ^

The 1950s; State Court as Arbiter

In 1951, after the previously mentioned 20-year hiatus, the Wisconsin ^
legislature adopted a reapportionment plan which included substantial changes in 5



legislative districts. Popularly known as the Rosenberry Act,4/ the plan basically
adhered to population standards, except where influenced by the strictures noted
above respecting jurisdictional boundaries. Milwaukee County went from 20 to 24
Assembly seats; Dane County (Madison) gained two seats; and five other counties,
each containing a medium-sized city, gained one seat each. The big losers under
this plan were rural counties in the northern and western portions of the state. The
act was to take effect in 1954.

Concurrently, efforts were underway in the early fifties to amend the state
constitution to incorporate an area factor into the determination of legislative
districts. An advisory referendum posing that question was defeated by the
electorate in November 1952. However, a constitutional amendment providing for
consideration of area in Senate districting was approved by the electorate in April
1953. Both measures were pushed by Republican legislators. (At that time,
Republicans had substantial majorities in each house of the legislature and also held
the governor's office and all of the other elective offices statewide.) Following
passage of the 1953 amendment, the legislature enacted a new redistricting plan
consistent with the amendment provisions. Basically, this meant that the Rosen-
berry provisions would apply to Assembly districts, while the area factor was built
into Senate districts. This latest plan was to be implemented in the 1954 state
elections.

However, the secretary of state, a maverick Republican from Milwaukee, let
it be known that he would ignore the new plan and call the 1954 election on the basis
of the Rosenberry Act. Legal action was brought in the state Supreme Court to
force the secretary to accept the new plan—which, after all, was based upon the
recently enacted constitutional amendment. The Court upheld the secretary on the
unusual grounds that the amendment was invalid.5/ Accordingly, the Rosenberry
districting was used for the 1954 election and continued to be used for the rest of
the decade. There was no further significant effort to reincorporate an area factor
into redistricting in Wisconsin.

The 1960s: State Court as Draftsman

The 1950s were marked chiefly by Republican internecine warfare, as various
factions of the majority party took conflicting positions on redistricting questions.
In the next decade, by contrast, all-out partisan warfare between Republicans and
Democrats was the dominant factor. From 1961 to 1965 Democrats held the
governor's office, but both houses of the legislature were firmly in Republican
hands. The result? A bruising redistricting battle that lasted for nearly four years.

Actually, the stakes in this redistricting controversy were rather small, since
population changes in Wisconsin were not extensive between 1950 and 1960. The
principal issue was the number of seats to be accorded to Milwaukee County.
Democrats argued for a plan which would increase the county's representation from
24 to 26 seats. Republicans countered with the claim that it should remain at 24.

^ Neither side could prevail in the exhausting round of legislative deliberations,
^ gubernatorial vetoes, and litigation extending from early in 1961 through May 15,
§ 1964. On the latter date, the state Supreme Court, acting on an earlier ultimatum
2̂ which failed to compel action by the legislature and governor, promulgated its own

^ legislative redistricting plan for use in the 1964 election—and thereafter, unless the
legislature enacted a valid plan.6/

o
<n The Court plan gave Milwaukee County 25 seats, thus effecting a compromise



that the governor and legislature had been reluctant to make. While attempting to
adhere closely to population criteria, the plan nevertheless followed the old rules
respecting local boundaries and prohibiting the inclusion of part of a county with all
or part of any other county. The result in mathematical terms was a redistricting
which had considerable deviation from average district size. For example, in the
Assembly the average deviation was -11.3 percent, with the largest district having a
population 32.5 percent above the average and the smallest having a population 43.7
percent below the average. It is unlikely that this plan would have survived federal
court scrutiny, but no challenge to it was brought in federal court.

The Supreme Court!s 1964 plan also drew adverse political reaction. Many
legislators, Republicans and Democrats alike, did not consider it sufficiently
sensitive to the interests of incumbents. There were also some districts which
offended political sensibilities in other ways. For example, the city of Glendale, a
Milwaukee suburb with a population of just under 10,000, was divided among three
Assembly and three Senate districts. Despite these concerns, however, the
legislature took no action in its ensuing sessions to replace the court-ordered
redistricting. It even failed in a modest effort to straighten out the Glendale
situation.

Two other redistricting actions of note occurred in the 1960s. The first was
the redrawing of congressional district lines. Nothing had been done about those
districts since 1931. By 1950, population discrepancies among the state's ten
districts was considerable. The average deviation was almost -15 percent, and the
largest and smallest districts were close to 30 percent away from the average.
Although congressional districting was affected by many of the same partisan and
factional considerations as legislative districting, the legislature nevertheless
enacted a congressional plan in 1963 which the governor found acceptable. The
resulting districts were within a -3.5 percentage range.

The second notable redistricting action produced a fundamental change in
representation on Wisconsin county boards. The traditional pattern of repre-
sentation within most counties (Milwaukee was the major exception) was to have one
board member from each town, village, or city ward. Variations in population
among these units were often immense, especially in counties with sizable cities. In
1965, the state Supreme Court struck down the prevailing pattern as a violation of
equal protection.7/ Thus, the Wisconsin Court anticipated the U.S. Supreme Court's
decision of 1968 by extending the principle of "one man-one vote" to local elective
boards.8/

The 1970s; Supremacy of "One-Vote'1 and Incumbency

In 1971, divided partisan control again characterized Wisconsin state govern-
ment. A Republican majority in the state Senate counterbalanced Democratic
control of the governor's office and the lower house. The framework for another
deadlock was present, and in fact the legislature recessed in March 1972 without
having enacted a redistricting bill. Armed with its own 1964 precedent and with the 2
knowledge of the evolved federal standards regarding reapportionment, the state ^
Supreme Court acted quickly. It again imposed a deadline, April 1972, for §
legislative action on redistricting. The obvious implication was that the Court Q
would again do the job itself if the legislature failed to act. The legislature ^
responded by adopting its own redistricting plan at a special session in April.

The 1972 legislative redistricting was a bipartisan effort. It adhered scrupu- <J>

A



lously to one man-one vote standards, in that no district, Assembly or Senate,
deviated by as much as one percent from the norm of absolute equality of population
among districts. The plan's bipartisanship was reflected in the fact that it protected
incumbents. To the extent possible, it avoided putting incumbents into the same
district, and in general it strengthened the partisan advantages for the greatest
number of incumbents, whether Democratic or Republican.

To accomplish these results a number of fundamental changes were made in
the traditional redistricting ground rules. First, the legislature's plan reduced the
Assembly from 100 seats to 99, thus ensuring that each Senate district would consist
of three, and only three, Assembly districts. Second, the plan ignored the
traditional rule forbidding the joining of a part of one county with all or part of
another county. In some cases, it brought pieces of as many as five counties into a
single district. Third, within Milwaukee County the plan redefined the smallest
electoral units as "wards," so that maximum flexibility would be present in following
the constitutional dictum that districts should follow ward lines. The state high
court refused to hear a suit challenging this apportionment, in effect upholding its
provisions.9/

As regards the substance of the 1972 plan, the long-term trend of declining
representation of rural areas continued with this reapportionment. However, for the
first time in this century, and perhaps since statehood, Milwaukee's representation
also declined. From its high of 25 seats in the 1960s, the Milwaukee County
delegation was reduced to the equivalent of somewhat less than 24 seats. (Exact
comparisons are difficult because two of the districts included territory in adjoining
counties.) The primary beneficiaries of the redistricting plan were suburban
counties surrounding Milwaukee.

Congressional redistricting was enacted by the legislature with relative ease in
1971. Since the state's congressional delegation was reduced from ten seats to nine
on the basis of the 1970 census, redistricting was imperative. A plan produced by
two congressmen—a Democrat and a Republican--was generally acceptable to the
other incumbent congressmen from the state. Like the legislative redistricting, this
plan drew criticism because of its alleged emphasis on protecting the interests of
incumbents. Evidence from the elections during the decade supports the allegation.
In only two of the nine districts were there changes in party control, and in most of
the others incumbents consistently won more than 60 percent of the vote.

Redistricting in the 1980s

As in the last two redistricting controversies, Wisconsin in 1981 will once
again have divided partisan control of its state government. The present Republican
governor's term extends through 1982. In the November 1980 elections, Democrats
retained majorities in both legislative chambers: 60-39 in the lower house and
19-13 in the state Senate. These majorities fall far short in either house of the two-
thirds majority necessary to override a gubernatorial veto.

co
^ Thus, it is reasonable to expect that there will be considerable partisan
§ fireworks as both Republicans and Democrats push for their preferences on
Q redistricting. However, the spectre of judicial intervention is likely to make
^ compromise palatable. The threat of court-drawn district lines clearly convinced

governor and legislature to reach agreement in 1972. The same is likely in 1981.
CN

<o It is also safe to assume that in any ultimate compromise, high priority will be



given to the political interests of incumbents. That was a clear pattern in both
legislative and congressional redistricting in the 1970s, and it is likely to occur
again.

The U.S. Supreme Court's decision in 1972 that state legislative districts did
not need to meet as rigorous population criteria as congressional districts should
make it easier to arrive at an acceptable plan for redistricting.H)/ It should also
reduce the number of districts formed by bits and pieces of several counties, which
was a characteristic of Wisconsinfs 1972 effort.

The trend, begun in the 1970s, of declining Milwaukee representation will in all
probability continue in the 1980s. It is apparent that the city of Milwaukee's decline
in population—in both absolute and relative terms—will translate into a loss of two
or possibly three Assembly seats. Once again, the adjoining suburban counties will
be most likely to receive additional districts.

Congressional redistricting will be subject to the same political forces as those
outlined above. However, it is unlikely that the state's number of congressmen will
change as a result of the 1980 census. Hence the changes in district lines will be
marginal, and not the wrenching changes that usually accompany the loss of one or
more seats.

NOTES

1. Wisconsin, Constitution, art. IV, sec. 3. Only minor changes have been made
in this provision since 1848. In 1910 the requirement that redistricting be done at
the first session after the federal census was specified. In 1961 the exclusion of
"Indians not taxed" was removed from the reapportionment formula.

2. Ibid., sees. 4, 5.
3. State ex rel. Attorney General v. Cunningham, 81 Wis. 440 (1892).
4. Marvin B. Rosenberry, a former chief justice of the Wisconsin Supreme

Court, chaired the Legislative Council committee which developed the plan.
5. State ex rel. Thomson v. Zimmerman, 264 Wis. 644, 60 N.W.2d 416 (1953).

The amendment was declared void largely on technical grounds. In addition, the
Court decided that the second plan could not stand in any case because the
legislature had exhausted its reapportionment powers for the 1950s with its passage
of the earlier Rosenberry Act.

6. State ex rel. Reynolds v. Zimmerman, 22 Wis. 2d 544, 126 N.W.2d 551; 23
Wis. 2d 606, 128 N.W.2d 16 (1964).

7. State ex rel. Sonneborn v. Sylvester, 25 Wis. 2d 177, 130 N.W.2d 569 (1965).
8. A very v. Midland County, 390 U.S 474 (1968).
9. Seefeldt et al. v. Zimmerman, 55 Wis. 2d 766 (1972).

10. Mahan v. Howell, 35 L. Ed. 2d 320 (1973).
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Largely because of increased demands for its energy resources, Wyoming is
one of the fastest growing states in the Union. During the past ten years, Wyoming
has increased in population by approximately 35 percent.1/ Not unexpectedly, the
most rapid growth has taken place in the energy-rich counties of Campbell, Carbon,
Converse, Sheridan, and Sweetwater. These counties have, on the average, doubled
in population since 1970, and at least four of them should increase their repre-
sentation in the legislature. However, because all counties except one have grown
by at least 20 percent, a significant redistribution of legislative representation will
not take place.

History of Redistricting

Wyoming constitutional provisions concerning redistricting were the result of a
compromise between the smaller and larger Wyoming counties.2/ Although the
compromise did not legally create a system of representation identical to that of
the U.S. Congress, the result was quite similar. Counties were designated as the
basic legislative districts (creating multimember districts) and were guaranteed at
least one representative and one senator. Further violating the one man-one vote
principle was the provision that the House could not be more than three times the
size of the Senate. Within these restrictions, representation was to be based on
population. The constitution specified that the legislature should be reapportioned
after each national and state census. Between 1890 (the year Wyoming became a
state) and 1933, the legislature complied with the constitution on six separate
occasions. But as the differences in population between the large and small counties
grew, legislators from the small counties began to lose interest in reapportionment.
The legislature ignored the constitution after the 1940 census and again after the
1950 census. Thus, by the time the major judicial reapportionment decisions were
rendered in the early 1960s, the Wyoming legislature had ignored population growth
for 30 years. More extreme examples of malapportionment can be found in other
states, but Wyoming did develop its own sorry instances of malapportionment. In
the House there was one representative for every 2,930 persons in Campbell County,
while the figure for Laramie County was one for every 10,024 persons. Malap-
portionment in the Senate was even worse. A senator from Teton County
represented around 3,000 persons, while one from Laramie County represented over
30,000 persons. The average deviation from the equal-population ideal for House
districts was 2,212, and for the Senate it was 8,216.

Responding to Supreme Court decisions, the legislature was reapportioned in
1963. Considering the state constitutional provision that all counties should have at
least one representative and one senator, the one man-one vote principle was closely



adhered to in the House but largely ignored in the Senate. The two largest counties
gained eight House seats, while eight smaller counties lost one representative each.
Four other counties gained either one or two seats in the House. This was
accomplished by adding five members to the House. Only minor changes were made
in the Senate. The only concession to one man-one vote was the removal of one
Senate seat each from two counties that had grown little in the previous 30 years.
The number of Senate seats was not increased for the two largest counties. In all,
the average population deviation was lowered from 2,212 to 463 in the House and
from 8,216 to 7,531 in the Senate.

Legislators from the more rural areas favored the 1963 legislation, while those
from the relatively more populated counties opposed the plan largely because of
malapportionment in the Senate. Minority Democrats also opposed the plan, not so
much because it discriminated against them but because the plan had been favored
by the Republicans.

Almost immediately, the Senate reapportionment was challenged in the courts.
However, despite efforts by the governor, who called a special session in the
summer of 1964, the legislature failed to amend the standing legislation.

For one of the few times in Wyoming history, the Democrats gained control of
the House in the 1964 elections. This still left the Republicans with a majority in
the Senate, however. Basically because of this split, efforts to reallocate Senate
seats failed in the 1965 legislative session. During the debate, the Republican
governor proposed that single-member districts be drawn. The governors plan,
which would have made reapportionment somewhat easier and would have rendered
voting in the larger counties somewhat less burdensome, was strongly opposed by the
Democrats, who feared a Republican gerrymander.

Following the failure of the legislature to reapportion itself, the federal
district court assumed this legislative responsibility. The constitutional stipulation
guaranteeing a senator for each county was declared invalid. The number of Senate
districts was reduced from 23 to 17, while the membership of the Senate was
increased from 25 to 30. The seven largest counties increased their representation
from 9 to 20 senators.

Judicial reapportionment was a cathartic experience for the state. The
previously inviolate rule of county representation was broken, thus making it much
easier to manipulate district lines in the future. As iff̂ theL rest of the nation,
arguments against one man-one vote are seldom heard now in Wyoming political
debates.

Despite the highly controversial nature of the judicial reapportionment, the
consequences of the changes are difficult to detect. After their 1964 surge, the
Democrats fared badly in the 1966 and 1968 elections and resumed their customary
role as the minority party. The number of farmers and ranchers in the legislature
declined markedly, but those lawmakers who replaced them did not demonstrate
markedly different political philosophies.

Wyoming is a rural and a homogeneous state. On some issues, legislators from
Casper and Cheyenne are united against those from Ten Sleep or Chugwater, but
such issues are rare. Moreover, partisan divisions do not necessarily parallel rural-
urban divisions. Thus, despite its symbolic importance, reapportionment was of



little substantive importance.

Following the 1970 census, the legislature was again reapportioned. This time,
however, the issue did not generate much political heat. A feeble attempt was
made by legislators from the small counties to reinstitute county representation, but
in the end, the pattern set forth by the federal court was adhered to with only slight
modifications.

If reapportionment has created a problem, it is the size of the multimember
districts in Laramie and Natrona Counties. Voters in Laramie County elect either
12 or 13 legislators, while those in Natrona County elect 12. During the 1970
session, the governor called for subdistricting in the larger counties, and such a
proposal was introduced by a Laramie County Republican. The proposal got
nowhere, for two reasons. As in the 1960s, the Democrats feared a Republican
gerrymander. Second, a number of legislators from both Casper and Cheyenne lived
within a few blocks of one another, and almost any subdistricting plan would have
forced them out of the legislature. Although the Republican party platform has
consistently favored subdistricting while the Democrats have opposed it, the
question of whether or not the larger counties should be subdivided was a matter of
almost no public concern during the 1970s.

The 1980s

The energy boom of the 1970s did not result in above-average growth for the
state's two largest counties, and they will either maintain their present legislative
allocations or lose one seat in both the Senate and the House. The five energy
counties will likely gain five seats in the House and two in the Senate. What will be
the consequences of these gains? First, the Republican party will benefit somewhat.
Three of the energy counties are strongly Republican, while two tend to be
Democratic. It should be pointed out that two other counties in which Democrats
often win, Albany and Laramie, may lose a legislative seat or two. Potentially,
these changes could have some impact upon the outcome of the debate over whether
or not to increase the state's mineral severance tax. Democratic Governor Ed
Herschler won reelection in 1978 largely through his efforts in behalf of a severance
tax increase. The Republican-dominated legislature, however, has refused to
increase the tax on the mineral industry. After the next reapportionment, it may be
more difficult for the Democrats to push this piece of legislation.

A second consequence of the 1980s reapportionment, of course, is that the
mineral-rich counties will increase their influence in the legislature. But it is very
difficult to find issues on which these counties have interests different from the
remainder of the state. As with reapportionment in the 1960s, though, the courts
have stepped in and declared present school funding methods unconstitutional. The
legislature is now attempting to come up with an allocation method which would
fund state schools more equitably. Another issue that might set energy counties
against the remainder of the state is aid to counties and cities seriously affected by

(3 the growth of the energy industry. Wyoming received $70 million in 1979 from
2 federal mineral royalties. Under the 1976 act which increased the state's share of
^ the royalties from 37 to 50 percent, state subdivisions seriously affected by mineral
^ development were to be given priority in the use of the funds. The Wyoming
^ legislature, however, while not ignoring affected communities, made it possible for

almost every political subdivision to receive some benefits from the federal funds.
<o Thus far the energy counties have not vigorously protested, largely because they
S have received ample funds. But even if the energy counties were to mount a major



protest in the future, their increased strength in the legislature would not be great
enough to change present allocation formulas.

The 1981 reapportionment has stirred little debate so far. Every county will
likely maintain at least one seat in the House, even if the size of the House has to
be increased. Present Senate districts will probably remain intact, also. There may
be some debate about subdistricting, but there does not seem to be much support
building for such a radical change. Thus, as in 1971, reapportionment will be carried
out with only the normal partisan debate, and the political consequences will be hard
to detect.

NOTES

1. At this writing, final 1980 census figures are not available. Apparently,
some counties have greatly overestimated their growth rates, and thus statements
concerning reallocations of legislative representation are tentative.

2. For an in-depth discussion of Wyoming reapportionment through 1966, see
3ohn B. Richard, "Wyoming," in Impact of Reapportionment on the Thirteen Western
States, ed. Eleanore Bushnell (Salt Lake City: University of Utah Press, 1970), pp.
309-328.
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