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T he issue of public disclosure is a dif
ficult one for social welfare agencies. 

Although the public has a right to know 
about decisions that will affect theit wel
fate, the individual client also has the tight 
of privacy and confidenriality. The dilemma 
between disclosure and privacy has become 
a major issue for rhe media, which sttive 
to disclose the ttutb and yet temain above 
mete gossip and slandet. This article ex
amines the issues of public disclosure and 
confidentiality as reflected thiough Jewish 
soufces. In highlighting the telationship of 
Jewish law to contempoiaiy problems, it is 
my hope that the mateiial in this article 
will be used by Jewish institutions to de
velop policies of confidentiality and public 
disclosuie. 

The Fieedom of Infoimation Act, which 
went into effect on July 4, 1967 and selves 
as the basis foi public disclosuie in Amei
ican institutions, is grounded on two as
sumptions. The fiist is that the public has 
a "light to know." The Fiist Amendment 
to the Constitution guaiantees the public 
the tight to free access of infoimation. As 
Piesident Johnson stated when he signed 
the Fieedom of Infotmation Act into law 
in 1966, "A democtacy wofks best when 
people have all the infoimation that the 
secuiity of the nation peimits" (Sheiick, 
1978, p. 7) . The second assumption is that 
this right to know is exceedingly important 
because certain governmental institutions 
may make decisions in the intetest of the 
public while delibeiately withholding vital 
infoimation from the people. In the past 
several decades, many agencies wete covet
ing up such environmental problems as 
toxic waste and the mnoff fiom nuclear 
powei plants. The government was main
taining, as classified information, detailed 

leports on citizens placed undei pubhc 
scmtiny because they attended political 
rallies or piotest matches. Little informa
tion was piovided to the public on key 
decisions that weie made by political ap
pointees, assistant secietaiies, or othet top 
government officials. Infoimation was not 
divulged that would piove embariassing, 
such as the misuse of government funds of 
contiacts given to people who were politi
cally well connected. 

"Infoimation has been desciibed as the 
cuiiency of powet and many agencies have 
developed stiategies and disciiminatoiy 
piactices which impair the abilities of citi
zens and public intetest groups to effec
tively contest unwise governmental piactices 
and industiy actions conttaiy to the public 
intetest" (Goidon & Heinz, 1979 , p. Z L O ) . 
The tight to know thus aiises both out of 
an undeistanding that a fiee democracy 
needs an informed electorate and of a basic 
mistiust of government and governmental 
agencies. The American system is firmly 
grounded in the belief that only thiough 
ftee access to infoimation can the American 
way of life be guaranteed. 

The Jewish view legaiding the public's 
"right to know" is based on diffeient as
sumptions, which theiefote lead to diffet
ent conclusions. One assumption is that 
authoiity is good and always acts within 
the best inteiest of the people. It is assumed 
that rulers would never make decisions that 
would affect the public adversely. Second, 
the issue of disclosure and confidentiality 
is gfounded in two laws found in Leviticus 
Chaptei 1 9 . The first commandment is 
that one "should not be a tale-bearer," 
and the second is that one has the lespon
sibility to "lebuke one's neighboi." The 
command to lebuke one's neighbof serves 
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as the basis for open and free criticism, 
whereas the commandment of not being a 
tale-bearer limits the opportunity for open 
and free debate. In a debate on the Laws 
of Libel in the Knesset in 1 9 6 3 , the Min
ister of Justice said: 

The first of these two commandments (that 
is that one should not be a tale-bearer) serves 
as the basis in Jewish law for Libel and the 
second (that is to rebuke one's neighbor) 
serves as the basis for free public criucism . . . 
The laws forbidding libel in no way hamper 
free discussion and critical debate in no way 
requires defamation of character (Divra: Ha 
Knesset, 1963, p. 2405). 

There are a number of cases in Jewish 
law that help define the issues of disclosure 
and confidentiality and clarify the Jewish 
view on the public's right to know. The 
cases are in these areas: the confidentiality 
of court decisions; censorship; and evalua
tion, libel, and gossip. 

CONFIDENTIALITY 

Jewish tradition seems to guard the confi
dentiality of court and yeshiva discussions. 
This position is based on the idea that free 
and open debate on intellectual issues may 
require people to take unpopular stands. 
The search for truth mandates one to be 
free to expetiment with ideas and intellec
tual inquiry without fear that these posi
tions will be made public and the author 
of the statements will be criucized by the 
public. A rabbi or a judge should not play 
to an audience, but rather should seek the 
tmth without regard to pleasing the crowd. 
If one's ideas and opinions are made 
known, then the nature of the debate 
would necessarily change. The Talmud 
states: 

It was rumored of a certain disciple that he 
revealed a matter stated in the Beth Ha 
Midrash twenty-two years before. So Rabbi 
Ami expelled him from the Beit Ha Midrash 
saying: this man reveals secrets (Sanhedrin 
31a). 

Therefore, it is forbidden to still debate by 
publicly reporting positions of individual 
rabbis. 

Moreover, a Jewish court that renders a 
decision is not required to provide the 
record of the discussion. The Shulchan 
Aruch states that if one of the litigants 
wants a written record of the court deci
sion, it is merely permitted to state that 
Mr. X came before the court in a dispute 
with Mr. Y and the court ruled upon the 
evidence that one party was guilty and the 
other party was innocent (Shulchan Arucn, 
Chosen Mishpat 14:1). The transcript of the 
court's discussion of the issues is confide:i-
tial and may not be disclosed. Jewish tra
dition supports the idea of confidentiality 
of debate and therefore limits the public's 
access to the discussion. The Jewish legal 
system is based on seeking truth and noi 
necessarily satisfying the public's right to 
know. 

However, Jewish law does seem to sup
port the public's right to know in those 
cases where the public may come to harm 
if they did not have all the facts. The 
Chafetz Chaim wrote several volumes on 
the problem of gossip and tale-bearing. In 
distinguishing between the public's right 
to know and gossip or defamation of char
acter, he wntes: 

The Torah's attempt to prevent tale-beating 
or evil speech is to stop people from hurtitig 
their neighbor or rejoicing in their downfall. 
If the reason for evil speech is to ptevent 
others from imitating their qualities or pre
venting public harm, then it is a positive 
act {Shmirat HaLashone, Part i. Rule 7). 

It would seem from this statement that 
there is a right of the public to know in 
those cases where the public can be harmed 
by the actions of others. The community 
would certainly have a right to know about 
those administrative decisions that will 
afiFect the quahty of their lives and their 
environment. An individual or an institu
tion would be obligated to reveal the in
formation for the good of the public. The 
public interest is the overriding concern. 
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An interesting case concetning tire leve-
lation of medical infotmation is found in 
the Jetusalem Talmud. 

Rabbi Yochanan had scurvy and he was 
receiving treatment from rhe daughter of 
Domidan in Tiberias. One Friday, he went 
to het. He said to her "Do I need ro be 
treated tomorrow on the Sabbath?" 

She said to him, "No. But if you should 
need something, put on seeds of date palms 
split in half and roasted and pounded to
gether with barley husks and a child's dry 
excrement. Apply that mixture but do not 
reveal to anyone this potion which I have 
prescribed for you." The next day he went 
to the synagogue and publicly revealed the 
potion in his speech (Avodah Zarah 

Rabbi Yochanan felt it was petmitted to 
reveal the potion because it was within the 
public's inteiest. The public has a right to 
know about medical tieatments that can 
help them. This, of couise, laises serious 
questions about patents on pharmaceutical 
products. 

misundeistand the stoties about these 
heroes oi theit motivations. Second, these 
stoties all deal in some way with sexual 
perveisions. The labbis did not want indi
viduals to talk about sexual perveisions on 
the theoty that talking about certain for
bidden issues may lead one to violate those 
issues. There was the feai that when a foi-
bidden issue reaches consciousness and is 
talked about, the bounds of society may 
be loosened and forbidden acts committed. 
The basic assumption is that someone who 
violates society's moial standaids implicitly 
threatens society's belief in them. If the 
violations ate not publicly lead oi talked 
about, then society's standards ate defended 
and valued. Lastly, this case also laises the 
issue of the fight of the authofities to cen
sor materials in the public interest. This 
issue is most ctucial fot Isiaeli society in 
which the militaty censoi has the tight to 
foibid the publication of ceitain wtitten 
mateiials based on national defense and 
safety lequiiements. Who determines the 
national interest? 

CENSORSHIP 

Although the overriding concern is the 
public interest, Jewish law also takes the 
position that the authorities have the right 
to limit access to infotmation. A case foi 
censotship can be established from an in
teresting Mishnah (Mishnah Megillah 4 : 1 0 ) : 

The stoiy of Reuven found in Genesis 3 5 : 1 1 
should be read in the synagogue but not 
translated into Aramaic. The story of Tamar 
found in Genesis 38 can be both read and 
translated . . . The story of David and Bat-
sheva found in Second Samuel II and the 
story of Amnor and his sister found in Sec
ond Samuel 15 should neither be read nor 
translated. 

Censorship of the Bible is petmitted in 
these cases because of the public's possible 
misundeistanding of gteat biblical person
alities. The Talmud views the gieat heioes 
of the Jewish tiadition in a paiticulai way, 
and the tab bis did not want people to 

A DEFINITION O F LIBEL A N D GOSSIP 

In this eta of fiscal constiaints, evaluation 
of programs and of personnel has become 
an important element of all social welfare 
institutions. Under American law, person
nel evaluations must remain confidential 
and cannot be shaied with a potential 
employe!. The cutient employei can only 
lepoit that a ceitain employee woiked at a 
paiticulai agency fot a specific amount of 
time. He 01 she cannot disclose fully the 
natute of the employment or the evalua
tion of the employee. In contempotaty 
Ametican law, an employet can be sued 
fof libel if he or she reveals the content of 
an evaluation. 

Jewish ttadition is supportive of em
ployee evaluations and ufges a full disclo
sure of the evaluation with the employee. 
Maimonides wiites, 

If one sees someone doing something wrong, 
It is the responsibility of the person to tell 
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his neighbor that he is doing something 
wrong as it is written in Leviticus 19, "You 
shall surely rebuke your neighbor." This has 
been interpreted to mean that one has the 
responsibility to inform one's neighbor that 
he/she is doing something wrong whether it 
be a religious or an ethical action. If should 
be done in private discussion and not be 
made public (Mishneh Torah, Hilchot Deot, 
Halachah 7). 

The reason for evaluation is to facilitate 
the personal growth of the employee. An 
employee grows only as the supervisor 
establishes an honest relationship with the 
employee and shares an honest evaluation 
of the employee's job performance. 

The problem arises when the evaluation 
process results in the employee leaving the 
agency. Does the current employer have 
the responsibility to reveal the evaluation 
to another employer? Three factors must 
be considered: the nature of the evalua
tion; the nature of the job, whether ad
ministrative or dealing directly with clients; 
and the potential harm that can be caused 
by not revealing the real evaluation of job 
performance. 

On the issue of revealing the nature of 
employee evaluations, Jewish law differs 
from American employment law in that it 
uses the standard of public interest. The 
sources argue that in the interest of the 
public confidential informadon may be 
revealed. According to Jewish law the 
public does really have a right to know 
confidential information about someone if 
the disclosure of that information may 
prevent public harm. Several examples are 
given in the sources. In one case, a physi
cian may break the trust of confidentiality 
if by keeping quiet the physician could 
cause potential harm. If the physician 
knows that a patient has a serious illness 
and that the patient is arranging a mar
riage but has not told the potential partner 
of the illness, the physician is responsible 
for telling the partner of the illness (Pliskin, 
1 9 7 5 , p. 176) . If information is known 
about the lifestyle of a teacher and that 
lifestyle is potentially harmfijl to his or her 

students, then the information must be 
revealed. The Chafetz Chaim writes. 

If a person witnesses an evil tendency in 
another person, as an example, the person 
is either angry or proud or that person docs 
not learn Totah, then he is obligated to 
publicize the matter to his students to pre
vent them from learning this bad quality. 
The Torah's attempt to prevent tale-bearing 
or evil speech is to stop people from hurtirg 
their neighbor or rejoicing in their downfall 
If the purpose of the evil speech is to prevent 
others from imitating his bad qualities and 
thereby preventing public harm, then it is a 
positive act {Sefer Chafetz Chaim, 1964, 
P- 95)-

If a teacher has received a poor evalua
tion, then it would be the responsibility 
of the principal to inform the potential 
employer. One should not subject a new 
group of students to a poor teacher. The 
same would apply in all fields of social 
welfare. 

Evil speech, slander, or gossip is defined 
as conversation about another person with
out reason or with ulterior reason. A per
son may not gossip about another person 
and thereby cause him or her harm. Jewish 
law rules that if one gossips and that gossip 
leads to economic harm, then the person 
who spread the gossip is liable to be fined 
according to the nature of the public em
barrassment of the one who is being gos
siped about. According to the Chafetz 
Chaim, one is permitted to speak evil 
speech in those cases when doing so could 
prevent public harm (Pliskin, 1964). How
ever, one must first attempt to discuss the 
issue with the individual in private. It is 
only as a last resort that one may go public 
with specific information. 

S U M M A R Y 

The Jewish view is that the public has a 
right to know only in those cases where 
there is clear evidence that the public's in
terest is at stake. Therefore, as a general 
policy social welfare institutions are not re-
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quired to open theit board meetings to 
the pubhc ot to publish theit internal 
debates about social welfare issues and 
policies. However, they would be tequiied 
to infotm the public of theif policy deci
sions and of those govefnmental decisions 
that may cause the public harm. Commu
nal agencies should take stiong stands on 
those issues that would affect the public 
good adveisely. Jewish law also encouiages 
employee evaluations. The puipose of these 
evaluations is to imptove the quality of 
seivice to the community. The evaluation 
can be made public only if it contains in
fotmation that the employee could cause 
potential haim to the public inteiest. The 
public has a light to know when they will 
be haimed. 

The stiength of the Jewish community 
has been its ability to ciiticize and at the 

same time piotect the dignity of the indi
vidual, walking the fine line between 
lebuking one's neighboi and not being a 
tale-beaiet. It is the lesponsibihty of Jew
ish communal agencies today to define, 
thtough theii piactice, the line between 
these two concepts. 
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